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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 


Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1273) 


In re DAIRYMEN’s LEAGUE CooPERATIVE ASSOCIATION, INc. AMA Doc. No. 27-13. 
Decided July 11, 1946. 


Dismissal—Petition for Reargument and Reconsideration 


Since there is nothing in the petition for reargument and reconsideration 
which has not been considered in the issuance of the decision and order 
of March 8, 1946, the petition is dismissed. 


. Seward A. Miller, of New York City, and Frederic P. Lee, of Wash- 
ington, D. C., for petitioner. Mr. Raymond O. Denham, of Philadelphia, 
for the Production and Marketing Administration. Mr. Glen J. Gifford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING PETITION FOR REARGUMENT AND 
RECONSIDERATION 


On March 8, 1946, a decision and order (5 A.D. 148) were entered 
in this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended, and as supplemented and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U.S.C. 601 e¢ seg.). Except for one small item, the relief requested 
by the petitioner was denied. On March 28, 1946, petitioner filed a 
petition for reargument and reconsideration. After several exten- 
sions of time the Dairy Branch, Production and Marketing Admin- 
istration, filed an answer to this petition on July 1, 1946. 

We find nothing in the petition for reargument and reconsidera- 
tion that was not taken into account in the issuance of the decision 
and order of March 8, 1946, and we see no reason for changing the 


bases of that decision and order. Consequently, the petition for re- 
argument and reconsideration is dismissed. 


(A. D. 1274) 
In re REUBEN EAarL McGuigan. CEA Doc. No. 37. Decided May 2, 1946.* 


Motion for Correction of Finding of Fact in Prior Order Granted 


Respondent’s motion for the correction of finding of fact numbered (5) 
appearing in the order of April 11, 1946 granted so that the said finding 
of fact is to read as stated herein. 


Mr. Prew Savoy, of Washington, D. C., for respondent. 


Decision by Thomas J, Flavin, Judicial Officer. 


ORDER 
A Motion of respondent, having been filed on May 2, 1946, for the 
correction of Finding of Fact numbered (5) accompanying the order 
This decision reached the editor too late for publication in prior issue. 
525 





5 A.D. 526 COMMODITY EXCHANGE ACT 


of April 11, 1946, and having heard counsel thereon and Irving Weis 
in support thereof, it is hereby ordered, effective as of April 11, 1946, 
that finding of fact numbered (5) read as follows :— 

“5. In attempting to conceal the fact that he was trading in futures 
for himself, respondent carried his account with Irving Weis and 
Company, the broker, in the name of Edith Adelson, his wife’s maid- 
en name. On September 5, 1945, while he was actively trading in 
this account, he told representatives of the United States Depart- 
ment of Agriculture that he did not trade in futures for himself. 
He held a trading authority signed by Edith Adelson dated June 1, 
1945, giving him authority to make purchases and sales. It contained 
no authority to withdraw funds from the aceount. It has been rep- 
resented by Irving Weis, of Irving Weis & Company, brokers, who 
were not parties to this proceeding that Reuben McGuigan had ver- 
bal authority to withdraw funds from or deposit funds to the ac- 
count of Edith Adelson. This authority was ratified in writing after 
the commencement of these proceedings. On a number of occasions, 
in withdrawing funds from the account, in the form of the broker’s 
check payable to Edith Adelson, respondent endorsed her name to 
the check and then arranged with the broker to endorse it “Please 
pay cash to bearer”, thus enabling him to cash it easily. On Novem- 
ber 15, 1945, when he closed the account, he signed the name Edith 
Adelson to instructions authorizing deposit of the credit balance of 
$19,500 in the account to Louis J. Burnstein, and on the following 
day he opened a new account for himself, with the same broker, us- 
ing the name of Burnstein, and deposited therein the $19,500. On 
November 20, 1945, he made out and signed a customer’s card with 
the broker, using the name of Burnstein, but dated the card July 20, 
1939, and gave the non-existent address of 140 St. Pauls Place, Brook- 
lyn. On November 23, 1945, the Burnstein account was closed out by 
the issuance of the broker’s check for $17,162.75 payable to Burn- 
stein. The Lawyers ‘Trust Company, a New York bank, refused to 
accept this check for deposit because the endorser Burnstein was un- 
known to it. On November 27, in opening a new account for himself 
with the same broker, this time using the name of Reuben McGuigan, 
respondent deposited this check and other funds. He continued to 
trade in this account until December 5, 1945.” 


(A. D. 1275) 


In re Stoux City Stock Yarps Company. P&S Doc. No. 425. Decided July 
3, 1946. 


Supplemental Order—lIncrease in Yardage Rates 


Where respondent requested an increase in yardage rates due to wage in- 
creases, operating costs, and a decline in livestock receipts, and no 





In re SIOUX CITY STOCK YARDS COMPANY 


objection from users of the yards was received and the Production and 
Marketing Administration recommended such increase, an increase in 
yardage rates is granted on condition that respondent agrees to furnish 
quarterly reports showing revenues and expenses and volume of live- 
stock receipts. 


Mr. John B. Poindexter for Production and Marketing Administration. 
Messrs. Tocker, Donoho & Setlers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On May 23, 1946, respondent filed a petition and on May 28, 1946, 
a supplemental petition requesting modification of the prior orders 
in this proceeding to enable respondent to increase its yardage rates. 
The basic order was entered in this proceeding on December 13, 1934, 
and has been modified by numerous orders, the most recent being an 
order entered March 26, 1946, (5 A.D. 180). The grounds for the re- 
quested increases are, in general, increases in wage costs of 16 cents 
an hour retroactive to January 26, 1946, increases in other costs and 
a decline in livestock receipts. 

Notice of the petitions for modification was published in the Fed- 
eral Register on June 13, 1946 (11 F.R. 6495), but no objection from 
users of the yards was received. On June 26, 1946, an answer was 
filed by the Livestock Branch, Production and Marketing Adminis- 
tration, recommending that respondent’s petition for modification 
be_granted. The petitions and exhibits contain comprehensive data 
as to respondent’s present financial status and as to its prospective 
earnings. 

Accordingly, subject to the conditions mentioned below, respon- 
dent shall forthwith publish and file a tariff amendment setting 
forth the following rates for yarding livestock : 

Cattle —Rail per head 
per head 

Direct per head 
Resale—Commission Division per head 
Resale—Dealers to Country Purchasers per head 
Reweighs per head 

per head 

per head 

Direct per head 
Resale—Commission Division per head 
Resale—Dealers to Country Purchasers per head 
Reweighs per head 

Hogs —Rail per head 
per head 

Direct . per head 
Resale—Commission Division $ per head 
Resale—Dealers to Country Purchasers____------ 4¢ per head 
Reweighs 74¢ per head 











1921 
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Resale—Dealers to Country Purchasers —~________ 
INNING ro a te re 








The respondent shall also publish and file an amendment to Item 
No. 1 of its Tariff No. 11, by changing the designation of calves from 
"450: Ibs. or under” so as to read “400i lbs. or under.” 

In view of the necessity for relief shown, the foregoing rates shall 
become effective on July 8, 1946, and shall remain in effect for a 
period of one year thereafter unless modified or extended. 

However, the prescribed rates shall become effective only upon 
the conditions (1) that the respondent agrees to furnish reports on 
a quarterly basis, commencing three months from the effective date of 
this order, showing an itemized statement of revenues and expenses, 
including details as to the volume of livestock receipts handled and 
quantities of feed and bedding sold and (2) that the respondent 
agrees that the rates prescribed herein may be reduced by order if, 
upon the basis of information disclosed by the reports referred to 
above, it appears that a reduction in rates is warranted, provided, 
however, that the respondent’s rates and charges shall not be re: 
duced below the level fixed by the order of December 13, 1934, with- 
out a hearing first being held on the matter. 

Any petition for extension or modification of this order shall be 
filed on or before June 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 





















(A. D. 1276) 


In re DENVER Union Stock YAarp Company. P&S Doc. No. 450. Decided July 
3, 1946. 






Supplemental Order—Increase in Yardage Rates 
Where respondent requested an increase in yardage rates due to wage in- 
creases and operating costs, and no objection from users of the yards 
was received, and the Production and Marketing Administration recom- 
mended such increase, an increase in yardage rates is granted on con- 
dition that respondent agrees to furnish quarterly reports showing 
revenues and expenses and volume of livestock receipts. 




















Mr. John B. Poindexter for Production and Marketing Administration. Messrs. 
Tocker, Donoho & Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 











SUPPLEMENTAL ORDER 
On May 31, 1946, respondent filed a petition for modification of 
the order entered in this proceeding on April 1, 1940 (as modified 
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by an order of April 1, 1946, 5 A.D. 251). Respondent asks for in- 
creased rates and charges as a result primarily of an increase in wage 
costs of 16 cents an hour retroactive to January 1, 1946. The peti- 
tion and exhibits attached contain data showing that, with the in- 
creases requested, respondent will obtain earnings of approximately 
5.25 per cent on its established rate base. On June 21, 1946, the Live- 
stock Branch, Production and Marketing Administration, filed an 
answer recommending that respondent be permitted the increases 
requested. Notice of the petition for modification was published in 
the Federal Register on June 13, 1946 (11 F.R. 6495), but no object- 
tion from users of the yards was received. 

Accordingly, subject to the conditions mentioned below, respon- 
dent shall forthwith publish and file a tariff amendment setting 
forth the following rates for yarding livestock : 

Yardage 

Rail cattle r head 
Truck cattle head 
Rail calves é r head 
Truck calves head 
Rail hogs 5 head 
Truck hogs head 
Direct rail hogs head 
Direct truck hogs head 
Rail sheep : head 
Truck sheep ¢ head 

head 


In view of the necessity for relief shown, the foregoing rates shall 
hecome effective on July 8, 1946, and shall remain in effect for a 
period of one year thereafter unless modified or extended. 

However, the prescribed rates shall become effective only upon the 
conditions (1) that the respondent agrees to furnish reports on 
a quarterly basis, commencing three months from the effective date 
of this order, showing an itemized statement of revenues and ex- 
penses, including details as to the volume of livestock receipts hand- 
led and quantities of feed and bedding sold and (2) that the respond- 
ent agrees that the rates prescribed herein may be reduced by order 
if, upon the basis of information disclosed by the reports referred to 
above, it appears that a reduction in rates is warranted, provided. 
however, that the respondent’s rates and charges shall not be reduced 
below the level fixed by the order of April 1, 1940, without a hear- 
ing first being held on the matter. 


Any petition for extension or modification of this order shall be 
filed on or before June 1, 1947. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 
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(A. D. 1277) 


In re St. Paut Union Strockyarps Company. P&S Doc. No. 1211. Decided 
July 3, 1946. 


Supplemental Order—New Temporary Rates Prescribed Subject to 
Certain Terms and Conditions 

General increase in present rates and charges prescribed for a period of 
one year subject to provision that: (1) charges thus prescribed against 
dealers be suspended until protests of such dealers are disposed of; 
(2) respondent agrees to furnish quarterly reports and that the prescribed 
rates and charges may be reduced without hearing if above reports dis- 
close that a rate reduction is warranted. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. 
Tocker, Donoho «& Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer, 


SUPPLEMENTAL ORDER 


On February 4, 1946 (5 A.D. 83), an order was entered in this pro- 
ceeding modifying an order prescribing rates and charges that was 
entered September 7, 1940. The order of February 4, 1946, prescribed 
charges to be assessed against dealers and traders at respondent’s 
stockyards. As the result of protests from the dealers and traders 
that they had been given no notice or hearing as to these charges, 
the charges were suspended (5 A.D. 85). 


On May 1, 1946, respondent filed a petition for modification seek- 


ing increases in its rates and charges. The petition and attached ex- 


hibits contained comprehensive data as to the financial status and 
immediate prospects for the future. The principal ground advanced 
for the increases was an order by the President of the United States 
on April 29, 1946, directing the respondent to put into effect a wage 
increase of 16 cents per hour for most of its employees, retroactive 
to January 26, 1946. The data submitted also show increases in other 
costs of respondent and a decline in receipts of livestock. On June 
13. the Livestock Branch, Production and Marketing Administra- 
tion, filed an answer stating that it did not oppose the requested in- 
creases but that it was still of the opinion that the dealers and trad- 
ers should pay a share of the costs of operating the stockyards. The 
answer stated that on the basis of respondent’s data, including antic- 
ipated receipts, respondent’s return would be less after taxes, than 
the rate of return established, on the rate base established, in the 
order of September 7, 1940. 

Accordingly, subject to the conditions mentioned below, respond- 
ent shall forthwith publish and file an amendment to its tariff 
setting forth the following rates for yarding livestock: 
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Yardage on initial sales, and yardage on resales in the commission di- 
vision: 


Cattle head 
: head 


* head 
Sheep cents head 


Horses and Mules 55 cents head 
cents * head 


Yardage on resales in other than the commission division for local 


delivery: 
Cattle 19 cents r head 


GEINOR:  ccnetewconlcaede cme taoemeerenee eee 12 cents head 
TI 2a ac ea a alate Geen ea aaa eee 5 cents head 
a eee ae a eh eae aa irk Aesop cael 2 cents head 


Yardage on resales in other than the commission division f ship- 


ment away from the markets: 
8 cents head 


Calves 6 cents r head 
NN hn Sa cn Fale ee ea eae ta | Sea ee ee 3 cents head 
head 


Yardage on direct shipments: 
274 cents per head 
Calves cents per head 
8% cents per head 
MNO a dtd eg Sn ane oa 5% cents per head 


In view of the necessity for relief shown. the foregoing rates shall 
become effective on July 8, 1946, and shall remain in effect for a 
period of one year thereafter unless modified or extended, except 
that the rates prescribed for resales in other than the commission 
division are suspended pending disposition of the protests of the 
dealers and traders. This matter shall be set down as soon as pos- 
sible by an examiner for a prehearing conference in order to expe- 
dite disposition. 

However. the prescribed rates shall become effective only upon the 
conditions (1) that the respondent agrees to furnish reports on a 
quarterly basis, commencing three months from the effective date 
of this order, showing an itemized statement of revenues and ex- 
penses, including details as to the volume of livestock receipts han- 
dled and quantities of feed and bedding sold and (2) that the re- 
spondent agrees that the rates prescribed herein may be reduced by 
order if, upon the basis of information disclosed by the reports re- 
ferred to above, it appears that a reduction in rates is warranted, 
provided, however, that the respondent's rates and charges shall not 
be reduced below the level fixed by the order of September 7, 1940, 
without a hearing first being held on the matter. 
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Any petition for extension or modification of this order shall be 
filed on or before June 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1278) 


In re Union Stock YAarps CoMPANY oF OMAHA, Lip, P&S Doc. No. 344. De- 
cided July 10, 1946. 


* Supplemental Order—Prescription of Additional Service Charges 


Respondent is given permission to file amendment to its tariff providing for 
additional service charges for driving livestock to railroad chutes for 
outbounc shipment. 


Mr. John J. Curry for Production and Marketing Administration. Mr. Harry 
B. Coffee, of Omaha, Nebraska, for respondent. Mr. Benj. M. Holstein, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On June 3, 1946, the respondent filed a petition requesting permis- 
sion to file an amendment to its tariff under which it proposed to 
assess additional service charges for driving livestock to railroad 
chutes for outbound shipment. 

The Livestock Branch, Production and Marketing Administration, 
in its answer, interposed no objection to the proposed assessment. 
Accordingly. the respondent shall file an amendment to its tariff 
containing the requested charge, as follows: 


Driving Livestock to Railroad Chutes for Outbound Shipment, the Fol- 
lowing Charges Will Apply 
Cattle and Calves $2.00 per cai 
MGS) econk ean: Seem itt tnonninnanannaag coe per Geek 
Sheep or Goats 2 so _._..-.$1.00 per deck 
SRI EROARTY WAMU nn ie ene wee keen uae ee oo ee eR eer 
Nore: This charge will not apply to livestock stopped for feed, water, 
and rest, or to try the market and is forwarded without change of 
ownership. 


This amendment shall become effective five days after the date 
hereof. 


Copies hereof shall be served upon the respondent by registered 
mail, or in person, and upon the Production and Marketing Admin 


istration. 
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(A. D. 1279) 
MILNER Provision COMPANY, INc. Vv. THE UNION Stock YARD & TRANSIT ComM- 
PANY. P&S Doc. No. 1726. Decided July 19, 1946. 
Dismissal—Failure to Appear and Submit Proof 


Where complainant asked damages from respondent for delaying to load 
cattle purchased by complainant at respondent's stockyard but complaiit- 
ant did not appear at the hearing and has failed to submit any proof 
of its claim, the complaint is dismissed. 


*. HE. O. White, of Frankfort, Indiana, for complainant. Wessrs. Wins/o.ii, 
Strawn & Shaw, of Chicago, Illinois, for respondent. Mr. Richard FI. 
Roche, Examiner. 


Decision by Jack W. Bain, Acting Judicial Officer. 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Packers and Stoci- 
yards Act 1921 (7 U.S.C. 181 et seg.), instituted by a complaint filed 
with the Production and Marketing Administration on December 
13, 1945. The complainant, Milner Provision Company, Inc., Frank- 
fort, Kentucky, asked damages of $300 from the respondent, The 
Union Stock Yard & Transit Company, Chicago, Illinois, for de- 
laying to load cattle purchased by complainant at respondent’s stock- 
yard. Respondent answered on January 8, 1946, denying the alle- 
gations of the complaint and requesting an oral hearing. On March 


19 the hearing was set for April 4 in Chicago, and an Associate So- 
licitor assigned Richard IF. Roche of the Chicago office, Office of the 
Solicitor, as examiner. Copies of the notice of hearing were served 
on complainant and respondent by registered mail on March 22. 


Kxaminer Roche called the hearing at the appointed time and 
place. Respondent appeared through counsel and presented evidence, 
but complainant failed to appear. After the hearing respondent filed 
a suggested order. On July 18, 1946, the record was submitted to 
this office, where this order has been prepared. 

As complainant did not appear at the hearing and has failed to 
submit any proof of its complaint in any way afforded by the rules 
of practice, the complaint is dismissed, effective 10 days after this 
date. Integrity Poultry Company v. Paramount Live Poultry, 3 A.D. 
984 (1944). 

Copies hereof shall be served on the parties or their counsel of 


record. 
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(A. D. 1280) 


In re Sr. Louis Nationa StockyAkps Company. P&S Doc. No. 1246. 
cided July 24, 1946. 


Supplemental Order—Discontinuance of Impounding of Funds— 
Distribution of Funds Impounded 


All impounding of funds in connection with this proceeding ordered to be 
discontinued, the funds impounded ordered to be distributed to the 
persons entitled to them, and respondent is allowed six months, instead 
of 60 days mentioned in the stipulation between complainant and re- 
spondent, to distribute the funds. Respondent is also allowed to close 
out the special bank account in which the impounded funds are deposited 
at the end of a year, respondent to take any funds not distributed be- 
cause the persons entitled to them cannot be located, without prejudice 
to the rights of such persons to payment by respondent thereafter. 


Messrs. John 8S. Griffin and Elmer J. Scott for complainant. Mr. M. W. 
Borders, of Chicago, Illinois, and Mr. Frederic P. Lee, of Washington, 
D. C., for respondent. Mr. Harold G. Baker, of East St. Louis, Dlinois, 
for intervenors Coy & Delmore, et al. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 e¢ seg.), rates were prescribed for the respondent, St. 
Louis National Stockyards Company, in an order issued on May 9, 
1946 (5 A.D. 338). This order followed reopening of the proceed- 
ings and reconsideration of an order of December 7, 1943 (2 A.D. 
664). During the period of reopening and reconsideration, differ- 
ences between the charges being collected and those prescribed by the 
order of December 7, 1943, were ordered impounded on the basis of 
a stipulation dated January 4, 1944, to this effect (8 A.D. 1). The 
order of May 9, 1946, directed distribution of the impounded funds 
on the basis of the rates and charges prescribed in that order. Due to 
a contemplated appeal to the courts by Coy & Delmore et al., dealers 
and traders at the stockyards who had intervened in the proceeding, 
the parties entered into a stipulation dated June 12, 1946. As a result 
of a stipulation and a motion by the parties, the effective date of the 
May 9 order was extended to July 1, 1946, the impounding pursuant 
to the stipulation of January 4, 1944, was continued through June 
30, 1946, and the respondent was required to impound commencing 
on July 1, 1946, only such monies as were received through the 
application of the rates and charges prescribed in the May 9 order 
for resales and feed margins collected from the dealers and traders 
at respondent’s stockyards (5 A.D. 338). These funds together with 
the funds impounded under the stipulation of January 4, 1944, were 
ordered to be held until a final determination was made in the mat- 
ter. The stipulation of June 12, 1946, contained an agreement that 
an order should be issued for the discontinuance of the impounding 
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and the distribution of the impounded funds if the intervenors, Coy 
& Delmore e¢ al., failed to appeal to the courts on or before July 15, 
1946. No such appeal has been taken. Accordingly, all impounding 
of funds in connection with this proceeding shall be discontinued 
and the funds impounded shall be distributed to the persons entitled 
to them. Since the impounding after July 1, 1946, applies only to 
dealer and trader charges which go to respondent, and which have 
not been appealed to the courts, there is no necessity for impound- 
ing any such sums after the issuance of this order. 

By a memorandum filed on July 19, 1946, complainant has recom- 
mended that, in view of the amount of the impounded funds and 
the number of items involved, respondent be allowed six months, 
instead of the 60 days mentioned in the stipulation between com- 
plainant and respondent, to distribute the funds. ‘The request seems 
reasonable, and respondent will have six months after the date of 
this order to make the distribution, without being considered as vio- 
lating the stipulation. 

Complainant also suggests that respondent be allowed to close out 
the special bank account in which the impounded funds are deposited 
at the end of a year, respondent to take any funds not distributed 
because the persons entitled to them cannot be located, without 
prejudice to the rights of such persons to payment by respondent 
thereafter. The account may be closed one year after the date of 
this order, respondent to take any funds then remaining in the ac- 
count. It is assumed that respondent will make all reasonable efforts 
to locate all persons to whom impounded funds are due within the 
six months mentioned above, and the closing of the account shall not 
prejudice the right of any person to whom funds are due to collect 
such funds from respondent after such closing. 

Subject to the qualifications mentioned above. this order shall take 
effect 10 days after its date. 


(A. D. 1281) 


In re DENVER UNION Stock YARD CoMPANY. P&S Doc. No. 450. Decided July 
25, 1946. 
Order Amending Supplemental Order 


Supplemental order of July 3, 1946 is hereby amended with respect to rate 
increases listed herein. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER AMENDING SUPPLEMENTAL ORDER OF JULY 3, 1946 

Respondent filed a petition in this proceeding on May 31, 1946, 
requesting a modification of the order entered on April 1, 1940 (as 
modified by an order of April 1, 1946, 5 A.D. 251). In the petition 
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the respondent sought an increase in its yardage charges and also 
increases in rates applicable to the horse boarding barns, branding 
of cattle, and for the delivery of trucked-in livestock from the receiv- 
ing trucks to the pens of the market agencies. The respondent. also 
petitioned for a new charge for delivering sheep and hogs from the 
truck unloading chutes to the sales division. 

Pursuant to the aforesaid petition and answer filed thereto by the 
Livestock Branch, an order was entered in this docket on July 3, 
1946, granting respondent permission to file a schedule covering the 
increases in yardage rates requested in the petition, but the order 
did not provide for any action with respect to the other rate increases 
listed above. Since the Livestock Branch interposes no objection to 
such additional rate increases, the order of July 3, 1946, is herewith 
amended to include such items. 


(A. D. 1282) 
PACA Doc. No. 4516.* Decided July 1, 1946. 


Dismissal of Complaint—Failure of Complainant to Sustain Burden of Proof 

Where complainant under joint account agreement shipped certain peaches 
to respondent for selling, but in addition complainant sent three truck- 
loads of peaches and crabapples which respondent had not ordered, it 
is held that complainant failed to sustain the burden of proving that 
respondent agreed, by implication, to sell and account for the three truck- 
loads of produce on a joint account basis. 


*, Elden W. Butzbaugh, of Benton Harbor, Michigan, for complainant. Mr. 
Max W. Soffer and Mr. Joseph Nessenfeld, of St. Louis, Missouri, for 
respondent. Mr. Sidney D. Williams, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.) instituted by 
a formal complaint filed April 28, 1945. The complainant seeks an 
award of reparation under the provisions of the act against the 
respondent, for damages in the sum of $929.52, the amount alleged 
to be due as a deficit from the sale of three truckloads of produce 
shipped by the complainant in interstate commerce from * * *, to 
* * *, to be sold by the respondent on joint account with the com- 
plainant. 

The formal complaint and the report of investigation were served 
on the respondent August 30, 1945, in accordance with the rules of 
practice. 

The complaint charged that (1) on or about September 7, 1944, in 
the course of interstate commerce, the complainant consigned to the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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respondent to be sold on joint account three truckloads of peaches 
and crabapples (979 bushels of peaches, U. S. No. 1, and 10 bushels 
of crabapples, U. S. No. 1); (2) on arrival of said produce the 
respondent accepted it on a joint account, sold approximately one- 
half thereof and afterwards informed the complainant that the re- 
spondent would not accept the produce on joint account but would 
sell it only for the account of complainant; (3) complainant in- 
formed the respondent that he would not agree to the sale of the 
produce on any basis other than on which it was consigned, namely, 
joint account; (4) thereafter the respondent sold all of the produce 
for a total sum of $1,819.35, deducting therefrom cartage of $49.45 
and cooler charges of $98.90, leaving a net sale figure of $1,671; 
(5) respondent remitted to complainant the sum of $1,489.38, de- 
ducting from the net sale price a commission of $181.97; (6) since 
the transaction was on a joint account basis, the respondent not only 
should have remitted to the complainant the sum of $1,671, but also 
the sum of $747.89 representing the difference between $3,166.79, the 
delivered price of said peaches and crabapples at respondent’s place 
of business in * * *, and said $1.671; and (7) the respondent had 
failed to properly account for and remit to the complainant the 
sum of $929.52 pursuant to the joint account agreement. and that 
such action constituted a violation by the respondent of section 2 
of the act, entitling the complainant to an award of reparation. 

On September 19, 1945. the respondent filed an answer to the com- 
plaint asserting that, without its prior knowledge, authority or con- 
sent, the three truckloads of peaches and crabapples were consigned 
by complainant to respondent to be sold on joint account, and deny- 
ing that the respondent at any time accepted such commodities to 
be sold on that basis upon arrival at respondent’s place of business. 
The respondent alleged that it immediately telephoned the com- 
plainant when the produce arrived at its place of business and spe- 
cifically informed complainant that respondent would not join on 
these shipments, and further alleged that the complainant then re- 
quested the respondent to handle the shipments for the complainant’s 
account on a consignment basis. and also requested the respondent 
to place the shipments in cold storage. The respondent specifically 
requested an oral hearing. 

This matter originally was set down for oral hearing on December 
20, 1945, in * * *. Upon written motion by the complainant repre- 
senting that he was under the care of a physician, a continuance 
was granted by the examiner until February 18, 1946, at 10:00 a.m. 
in Room 516 of the United States Court House and Customs House 
in * * *, at which time and place the hearing was held. The com- 
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plainant and * * * appeared in person and both parties were repre- 
sented by counsel. 
FINDINGS OF FACT 
1. The complainant, * * *, is an individual licensed under the 
act as a broker, doing business at * * *. 


2. The respondent is a partnership composed of * * *, doing 
business as * * *, and was duly licensed under the act at the time 
of the transaction involved in this proceeding. 

3. * * * acted on behalf of the respondent in all of its dealings 
with the complainant. 

4.. * * * is an individual employed by complainant to buy and 
sell produce. During the period specified in finding 5, * * * repre- 
sented complainant in the transaction with respondent. 

5. During the months of June, July and August, and the first 
week in September, 1944, complainant and respondent had a series 
of transactions in perishable commodities. Shipments sent to re- 
spondent were pursuant to its specific orders and were handled on 
joint account, with the exception of a few shipments which were 
handled on commission after arrival because of complaints as to 
quality made by respondent. 

6. On September 7, 1944, * * * on behalf of respondent ordered by 
telephone from the complainant two truckloads and one carload of 
peaches which it was understood would be sold by respondent for 
the joint account of the complainant and respondent. 

7. On September 7, 1944, the complainant, pursuant to the under- 
standing (finding 6), bought and consigned to the respondent two 
truckloads and one carload of peaches. In addition, complainant 
bought and consigned to the respondent without respondent’s know]- 
edge, authority or consent, three truckloads of peaches and crab- 
apples which were not ordered by respondent on September 7 or by 
a subsequent specific order. 

§. On September 8, 1944, at 2 a.m., the two truckloads of com- 
modities, ordered by the respondent arrived at * * *. Respondent 
accepted and truly accounted to the complainant for these ship- 
ments on a joint account basis. 

9. The carload of commodities ordered by the respondent arrived 
in * * * on September 11, 1944, and was accepted by the respondent 
who truly accounted to the complainant on a joint account basis. 

10. The additional three truckloads of peaches and crabapples 
not ordered by the respondent arrived in * * * at the respondent’s 
place of business on or before 12:30 a.m., September 9, 1944. 

11. * * * made arrangements with the * * * for storage space 
and placed the commodities in storage. 
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12. The respondent sold the commodities for the total sum of 
$1,819.70, deducting therefrom for cartage the sum of $49.45, and 
for cooler charges the sum of $98.90. leaving a net sale figure of 
$1,671, and remitted to complainant the sum of $1489.38, charging 
a commission of $181.97. 


13. The formal complaint was filed on April 28, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The complainant endeavored to prove the existence of a general 
agreement between him and the respondent whereby produce would 
be handled on a joint account basis, by showing a series of prior 
transactions between the parties which were handled upon such 
basis. That there were a series of transactions between the parties 
which were handled on a joint account basis is admitted by the 
respondent, but it denied that such transactions were handled on 
joint account under a general agreement. The respondent contended 
that each of these transactions was handled separately and a specific 
agreement was made between the parties as to the method of handling 
the produce. The evidence is clear, however, with respect to each 
of these prior transactions, that respondent had placed specitic orders 
with complainant for shipments of produce and that respondent 


handled the shipments for their joint accotint except in a few in- 
stances where handling was on a consignment basis pursuant to an 
agreement made with complainant after the shipments had been 


received by respondent. 

From the many transactions had between the parties, it would 
seem reasonable to say that a general joint account agreement on 
all produce ordered by respondent did exist between the parties. 
A finding on this point is not deemed necessary since both parties 
admit that the peaches ordered by respondent on September 7 were 
sold by respondent for the joint account of the parties either under 
the general agreement or a specific agreement made at the time of 
ordering. The three loads of produce involved in this controversy, 
which had not been ordered by respondent, were shipped several 
hours at least after the shipment of the peaches ordered. Com- 
plainant’s contention seems to be that the receiving and selling of 
the three truckloads of peaches and crabapples by respondent with- 
out a statement that they would not be handled on a joint account 
basis was by implication an agreement by respondent that the pro- 
duce would be handled and accounted for on that basis. There is 
no reliance by complainant on an express agreement by respondent 
as to the method of handling the three truckloads. The question of 
fact raised by the pleadings is whether the respondent received the 
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peaches and crabapples and sold a part thereof before stating that 
these commodities would not be handled joint account. 

It appears that the transaction in question occurred near the end 
of the season for this particular type of commodity when the mar- 
ket therefor was on the decline. The respondent certainly was in 
a position to know and ascertain what its requirements for this type 
of commodity for a particular period would be, and the record shows 
that the respondent placed a specific order with the complainant for 
two truckloads and a carload of peaches on September 7, 1944. This 
order was broken down into truckloads and a carload for the reason 
that the respondent expected that the two truckloads would arrive 
early on September 8, 1944, for disposal on the Friday market, 
which is heavy, and the Saturday market, which is light, and that 
the carload would arrive on Monday, September 11, 1944, for dis- 
posal on the market during the following week. Nevertheless, with- 
out a specific order for additional commodities from the respondent, 
the complainant shipped three other truckloads of similar commodi- 
ties to respondent. 


From the testimony of * * *, it appears that the trucks were 
waiting at respondent’s place of business when he opened it about 
12:30 a.m. on September 9, 1944. He testified that he told the truck 
drivers that the respondent had not ordered the commodities and 
that he refused to accept them, ordering the drivers to move their 
trucks from the front of respondent’s establishment. * * * testified 
further that about 8:30 or 9 a.m. he called * * * and told him that 
he had not ordered the peaches and could not handle them, where- 
upon * * * told him to put them in storage and “. . . do the best 
you can with them.” 


The complainant denied the telephone conversation of September 
9 and submitted evidence to show that by reason of an alleged tele- 
phone conversation on September 8, 1944, * * * knew that the three 
truckloads were being shipped to respondent and that while the 
method of handling the produce was not discussed, an agreement 
was reached to place the produce in cold storage. On this phase of 
the case, it can be seen that the evidence was in direct conflict. The 
truck drivers were not called to testify at the hearing. Testimony 
of the drivers, no doubt, would have shown that * * * either rejected 
the commodities by words or conduct, or consistent with acceptance 
of said commodities having prior knowledge of their shipment, he 
gave the drivers immediate directions for storing said commodities 
with the * * * (without the necessity for placing a telephone call 
on September 9 to the complainant as asserted by * * *). 

The testimony by the drivers also could have established the ap- 
proximate time of departure from * * *, and arrival at destination 
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in * * *, Tt is conceded that a normal trip by truck from * * * to 
* * * requires twelve to fourteen hours. The only evidence to be 
considered in determining the arrival at destination is that given 
by * * *, ie., the trucks were at respondent’s place of busi- 
ness when the same was opened at 12:30 a.m. on September 9, 1944. 
From such evidence, it would appear that the trucks left * * *, some 
time in the morning of September 8, 1944, rather than in the evening 
of September 7, 1944, as contended by complainant. 

Likewise, the truck drivers possibly could have offered an expla- 
nation as to why the invoices marked “Joint acct.” were not deliv- 
ered to * * *, which was said to be the usual practice. but instead 
were brought back to * * *, and handed to complainant. On the 
basis of the record, their action, in the absence of an explanation 
to the contrary, is consistent with the rejection of the commodities 
by respondent. 

The burden of proving by a preponderance of the evidence that 
the respondent accepted the commodities on joint account and failed 
to truly account for the proceeds of the transaction on that basis 
rested with the complainant. From all of the circumstances sur- 
rounding the transaction in controversy, it is concluded that the com- 
plainant has failed to sustain this burden. Since the respondent 
has properly handled said commodities on a commission basis and 
truly and correctly accounted to complainant: as required by the act, 
the complaint should be dismissed. 



























ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. This order shall become effective 20 days after its date. 







(A. D. 1283) 
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No. Decided July 






Right of Rejection—Delay in Delivery 


Where complainant sold to respondent a carload of seed potatoes at a de- 
livered price, shipment to be made in January, 1945, and the potatoes 
were not delivered until March 19th, after the planting season for pota- 

toes was past, and were in a sprouted condition, respondent had a legal 

right to reject the potatoes since a proper delivery was not made under 
the contract. 









Dismissal—New Agreement—Payment in Full 


Where a carload of seed potatoes was not acceptable as such to the buyer 
because of delayed delivery and sprouted condition of the potatoes, but 
the buyer agreed to accept the shipment, recondition the potatoes and 
dispose of them as best he could, and the seller agreed to protect the 









*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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buyer as to expenses and shrinkage, it is held that the buyer is not 
liable for the agreed price under the original contract, that the new 
agreement contemplated that the buyer would dispose of the potatoes for 
the account of the seller, and that since full payment has been made to 
the seller under the new agreement, the buyer is not indebted to the 
seller in any amount, and the complaint should be dismissed. 

Mr. Huger Sinkler, of Charleston, South Carolina, for complainant. Respond- 

ent, pro se, Miss Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

By formal complaint filed July 16. 1945, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
complainant * ** seeks to recover from the respondent, * * *, the 
balance of the agreed purchase price of a carload of seed potatoes 
sold by complainant to respondent on or about November 13, 1944. 
The parties having waived a formal oral hearing, the proceeding 
was conducted under the shortened procedure, in accordance with 
section 47.20 of the rules of practice (10 F.R. 2209 et seg.). Copies 
of the formal complaint and the report of investigation were served 
on respondent by registered mail on November 6, 1945. A copy of 
the report of investigation was forwarded to complainant with regis- 
tered letter dated October 30, 1945. No registry return receipt was 
ever received. 

Complainant alleges that on or about November 13, 1944, it sold 
to respondent, by contract in writing, a carload of Maine seed 
Cobbler potatoes at the agreed price of $5.09 per 10-peck bag, deliv- 
ered at * * *, for shipment during January 1945; that following 
negotiations as to time of shipment, complainant notified respondent 
that shipment was made on February 24 from * * *, in car PFE 
70311; that the car arrived at * * * on March 19 and, on that day 
or the day following, respondent telephoned complainant that the 
potatoes contained long sprouts, were shriveled, showed some decay, 
and stated that he would not accept the car in its condition, but 
offered to accept if complainant would assure protection for labor 
and shrinkage, to which complainant agreed provided a notation 
was obtained from the carrier to support the condition claimed by 
respondent, all of which was satisfactory to the respondent; that 
complainant then paid the shipper’s draft and instructed the carrier 
to release the shipment to respondent without surrender of the bill 
of lading or signed order; that nothing further was heard from 
respondent until April 6 when it advised by letter that approxi- 
mately 100 bags of the potatoes had been sold and requested com- 
plainant’s assistance in selling the balance, but that complainant’s 
efforts to aid in the disposal of the potatoes were without result. 
The allegation is also made by the complainant that the respondent 
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. tendered its check in the amount of $385.08 “for potatoes sold”, and 
yr later made an additional payment of $194.70 “for additional 33 bags 
eo of potatoes at invoice price”, stating that the remainder of the pota- 
. toes had been dumped. Complainant further alleges that the freight 
; bill containing the carrier’s notation “potatoes solid and firm, some 






have sprouts about 14 in. on them” did not indicate that the re- 
spondent was entitled to any protection whatsoever and that the 
balance of the purchase price of the potatoes amounting to $568.80 
is still due the complainant from the respondent. 

Respondent, answering, denied that it made any complaint be- 
cause of decay, but stated that objection was made because most of 
the potatoes had sprouts from 1% to 1 inch long and that, while the 
potatoes were purchased for seed potatoes, the planting season for 
potatoes “in the communities served by respondent’s stores runs from 
around 15 February to not later than 15 March”: that in an effort 
to minimize the loss respondent agreed, in the telephone conversa- 
tion with complainant, to accept delivery of the shipment, recondi- 
tion the potatoes and dispose of them the best he could for table 
potatoes, but that respondent expressly stated in said telephone con- 
versation that he would not accept the car of potatoes “as an out- 
right sale” but would merely accept them for the purpose of mini- 
mizing the loss; that it was respondent’s understanding from the 
telephone conversation with complainant that respondent was to take 
the potatoes, recondition them, and assist complainant in every way 
possible in disposing of the potatoes and that the loss would not be 
borne by respondent. Respondent further alleged that there was 
undue delay in shipping the potatoes and pointed out that the ship- 
ment did not “come direct to * * * in normal course of travel,” hav- 
ing “been in transit from * * * to * * * more than 23 days,” and 
stated that respondent “did not feel morally obligated or legally 
bound to accept the potatoes.” Respondent stated further that it 
made no profit on the potatoes; that it received only $950.20 for 
the potatoes sold; that $579.78 was paid to complainant and $378.42 
to the carrier for freight; and that the carrier’s agent was in error 
in reporting the condition of the potatoes as indicated by the nota- 
tion on the freight bill. Respondent prays that the complaint be 
dismissed and that it be adjudged not indebted to complainant in 





























any amount. 






FINDINGS OF FACT 







doing busi- 






1. Complainant is a partnership composed of * * *, 
ness as * * *, whose Post Office address is * * *. 

2: Respondent, * * *, is an individual doing business as * * *, 
whose Post Office address is * * *. At the time of the transactions 
here involved, respondent was licensed under the act, 
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3. On or about November 18, 1944, in the course of interstate 
commerce, complainant sold to respondent a carload of Maine seed 
Cobbler potatoes, packed in 10-peck bags, at $5.09 per bag, deliv- 
ered at * * *. The total sale price of the potatoes was $1,148.58: and 
shipment was to be made in January 1945. 

4. The potatoes were shipped from * * *, on February 24, 1945, 
in car PFE 70311, and arrived at * * *, March 19, 1945. Delay in 
transportation and handling occurred on several railroads over which 
the car was routed, causing the potatoes to arrive at destination 
after the stated planting season was over for potatoes in that vicinity. 

5. On arrival, most of the potatoes contained sprouts from 14 to 

1 inch long. Respondent immediately telephoned complainant and 
objected to the condition of the shipment, indicating that respondent 
was unwilling to accept delivery because of condition and delay 
in arrival, 
' 6 A new agreement was made during the telephone conversation 
between complainant and respondent on March 19, whereby re- 
spondent agreed to accept the potatoes, recondition them, and dis- 
pose of them as best he could and complainant agreed to afford 
respondent protection for labor and shrinkage, provided a notation 
was obtained from the carrier substantiating the condition of the 
potatoes as claimed by respondent. The following was noted on the 
receipted freight bill by the carrier’s agent: “Potatoes sound and 
firm—some have sprouts about 14 in. on them.” 

7. Respondent sold approximately 183 bags of the reconditioned 
potatoes. He paid the freight bill amounting to $378.42 and sent 
complainant two payments for the potatoes sold in amounts of 
$385.08 and $194.70. Complainant refused to accept the remittances 
as full settlement, but did accept the amounts tendered “on account.” 

8. The formal complaint was filed on July 16, 1945, and within 
the statutory period allowed for the filing of reparation complaints 
under the act. 


CONCLUSIONS 

The parties are agreed as to the terms and conditions of the 
original contract. Complainant admits in its opening statement of 
facts that under the provisions of this contract, complainant “was 
obligated to deliver, during January. 1945, f.o.b. * * *” a carload 
of seed potatoes. Respondent instructed complainant to ship the 
potatoes on January 31, 1945. The potatoes were not delivered until 
March 19th and were in a sprouted condition. Respondent asserts 
in its answer that the planting season for potatoes in the vicinity 
where the seed potatoes were to be sold is from around February 15 
to not later than March 15, and that this fact was known to com- 
plainant. This allegation is not disputed by the complainant. It 





PACA DOCKET No. 4529 5 A.D. 545 


is clear from the record that complainant failed to deliver a carload 
of seed potatoes in accordance with the contract of purchase and 
sale. Respondent would have been justified, therefore, in rejecting 
the potatoes outright, and it appears to have been respondent’s 
intention or inclination to reject the shipment, as indicated by his 
action in immediately telephoning the complainant, upon arrival 
and inspection of the potatoes, to complain of their sprouted con- 
dition and in stating “that the time for planting potatoes was over.” 


However, it appears that a new agreement was entered into by 
the parties during the telephone conversation in which respondent 
voiced its complaint concerning the shipment. [From the facts and 
circumstances disclosed by the record, it appears that respondent 
agreed to take delivery of the potatoes, recondition them by remov- 
ing the sprouts and dispose of them as best he could, and complain- 
ant agreed to protect respondent as to labor and shrinkage, but 
instructed respondent to obtain a notation from the carrier to sub- 
stantiate the condition of the potatoes as claimed by respondent. 

Respondent, proceeding under the new agreement, reconditioned 
the car of potatoes and sold approximately 133 bags, from the pro- 
ceeds of which he paid the freight, and forwarded the balance to 
complainant. Complainant accepted the payments tendered only 
after it was agreed that such acceptance would not constitute a 
waiver of complainant’s right to make further claims on account 
of the transaction. Respondent made no charge for reconditioning 
and hauling the potatoes to its several stores in * * * and * * *, and 
stated that he handled the potatoes under the new agreement with- 
out expectation of realizing any profit but “did so for the sole pur- 
pose of minimizing the loss of complainant” with whom he had dene 
business for a number of years. 

Complainant seeks to recover the agreed price specified in the 
original contract, his contention being, in effect, that the new agree- 
ment was based upon a misrepresentation of existing facts as to the 
condition of the potatoes at the time of arrival, and the new agree- 
ment should therefore be declared null and void. ‘The question for 
determination is whether complainant is entitled to enforcement of 
the original contract, in which event an award of reparation would 
be in order, or whether complainant is bound by the agreement of 
March 19, 1945, in which event the complaint should be dismissed, 
since payment under that agreement has been made. In its opening 
statement of facts, complainant states that, “I told him that we 
would relieve his obligation to pay for the potatoes to the extent of 
the invoice value of the then rotten or unusable potatoes.” Accord- 
ing to the allegations of the complaint, this offer or agreement was 
based upon the condition that “an exception be obtained from car- 
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rier’s representative showing the potatoes to be in the condition 
stated by respondent.” Complainant contends that the notation 
made by the carrier’s agent “did not indicate that respondent was 


entitled to any protection whatsoever.” 

The notation by the carrier’s agent showed “some” of the potatoes 
to be sprouted. In a letter to the Fruit and Vegetable Branch during 
the investigation conducted by the Department prior to the filing of 
the complaint, the carrier’s agent stated there were “No rots, 
however good many of potatoes sprouting with sprouts averaging 
about 1% inch long.” Respondent expressly denies complainant’s 
allegation that respondent reported upon arrival of the shipment 
that “the potatoes had long sprouts. shrivelled, some rots,” and that 
they were “generally in a rotten and deplorable condition.” Re- 
spondent denies that he reported the potatoes to be rotten or in 
any other unacceptable condition except that they had sprouts rang- 
ing from 14 inch to one inch in length, with a majority of them being 
over ¥% inch in length. Respondent’s version of his report to com- 
plainant thus appears to be in substantial agreement with the state- 
ments of the carrier as to condition of the shipment on arrival. 
Complainant has failed to submit satisfactory proof that respondent 
objected to the condition of the potatoes for any reason other than 
that they were sprouted and that the planting time for potatoes was 
past. The original contract called for a delivered sale, and a proper 
delivery was not made under that contract. Respondent would have 
been justified in rejecting the shipment because of delayed delivery, 
so he had little or no reason for over-stating the damaged condition 
of the potatoes involved. It is concluded that respondent did not 
misrepresent the condition of the potatoes to complainant in their 
telephone conversation of March 19, 1945, and that the parties are 
bound by the new agreement entered into on that date. In general, 
the new agreement contemplated that respondent would dispose of 
the potatoes for the account of complainant. This respondent has 
done, remitting to complainant the gross proceeds, less freight, with- 
out taking advantage of items of expense to which he may have 
been entitled. The record fails to disclose that any sum whatsoever 
is due and owing from respondent to complainant, and fails to show 
any violation of section 2-of the act by respondent. The complaint 
should, therefore, be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. This order shall become effective 20 days after its date. 
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(A. D. 1284) 


Bacon BrorHers v. Cap HEATON Fruir Company. PACA Doc. No. 4442. De- 
cided July 2, 1946. 


Unlawful Rejection—Effect of Inspection by Purchaser’s Agent— 
Assumption of Risk by Buyer 


Where respondent inspected and agreed to buy 900 bags of potatoes, then 
in storage, at a price f.o.b. storage point, made part payment and di- 
rected that 450 bags be shipped immediately and 450 bags be held in 
storage until ordered shipped, and on arrival at designated destination 
of the 450 bags, respondent rejected them, it is held that: (1) re- 
spondent had inspected or had the opportunity to inspect the pota- 
toes while they were in storage and prior to shipment; (2) the pota- 
toes rejected were a part of those purchased; (3) the evidence justi- 
fied the inference that the potatoes purchased were of inferior quality 
and condition and that the buyer, therefore, assumed the risk that 
they would “hold up” until disposed of, and therefore, complainant is 
entitled to an award of reparation in amount of damages sustained by it. 


Warranties—Lack of Implied Warranty of Quality—Effect of Inspection 


Where buyer inspected or had the opportunity to inspect potatoes while in 
storage and seller did not expressly warrant the potatoes, held that 
since the purchaser exercised his own skill and judgment by inspection, 
no warranty of quality was implied. 


Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Frank E. 
Trobaugh, of West Frankfort, Illinois, for respondent. Mr. John J. 
Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1920 (7 U.S.C. 1940 ed. 499a et seq.) 
was filed on September 27, 1944, by the complainant Bacon Brothers 
of Chicago, Illinois. Complainant alleges that A. M. Macheca and 
Company, a broker at St. Louis, Missouri, representing both the 
complainant and the respondent Cad Heaton Fruit Company of 
West Frankfort, Illinois, sold the respondent on March 16, 1944, 
after inspection by the respondent, 900 bags of Montana Triumph 
potatoes at $1.10 per bag, delivered West Frankfort, Illinois; that 
respondent paid complainant $200.23 and ordered 450 bags shipped 
to the respondent immediately and that 450 bags be held in storage 
until ordered out by respondent; that in accordance with said agree- 
ment 450 bags were promptly shipped from the Mound City Ice and 
Cold Storage Company at St. Louis, Missouri, to respondent at West 
Frankfort, Illinois; that upon arrival of the potatoes at destination 
respondent refused to take them; that complainant offered to ship 
the remaining 450 bags of potatoes held in storage but that the re- 
spondent refused to issue shipping instructions and they were event- 
ually dumped. Complainant alleges further that by reason of the re- 
spondent’s failure to accept the 900 bags of potatoes purchased 
March 16, 1944, and pay $789.77, the balance due thereon, it suf- 
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fered damages in that amount, plus storage and dumping charges 
in the amount of $77.25 which would not have accrued if respondent 


had accepted delivery. 


Respondent answering admits the purchase of 900 bags of pota- 
toes at $1.10 per bag from A. M. Macheca and Company, a broker, 
at St. Louis, Missouri on March 16, 1944, and the payment of $200.23 
on account, but asserts that the broker represented only the com- 
plainant, and that the potatoes which the respondent purchased were 
North Dakota Triumphs. Respondent also admits that 450 bags of 
the potatoes were to be shipped immediately, and 450 bags were to 
be held in the warehouse until the respondent ordered them shipped ; 
that upon errival of 450 bags at West Frankfort the potatoes were 
found to be unfit for human consumption and were ordered con- 
fiscated and destroyed, and the remaining 450 bags which complain- 
ant offered to deliver were destroyed by the Mound City Ice and 
Cold Storage Company of St. Louis. Missouri, sometime later for 
the same reason. Respondent asserts that acceptance of the potatoes 
which complainant attempted to deliver was refused because they 
were not the potatoes purchased; that the attempted delivery of the 
potatoes was in violation of sections 2, 8 and 14 of Title 21, U. S. 
Code; and that such attempted delivery being illegal did not con- 
stitute compliance with the terms of sale. 


Respondent also filed a counterclaim wherein it is alleged that 
complainant having failed and refused to deliver the potatoes, pur- 
chased by respondent, is thereby indebted to the respondent in the 
amount of $200.23, the sum advanced by the respondent in part 
payment for the potatoes at the time of sale. Respondent’s counter- 
claim is denied by the complainant in its reply thereto. 


At the hearing held September 26, 1945, at West Frankfort, Illi- 
nois, respondent filed an amendment to the answer wherein it is 
claimed the Secretary is without jurisdiction to determine the mat- 
ters in dispute on the grounds that, (1) as between the litigants 
there is no diversity of citizenship, (2) the act fails to provide a 
trial by jury and, therefore, deprives the respondent of a right 
guaranteed by the Seventh Amendment to the Constitution of the 
United States, and (3) the proceeding is contrary to and in viola- 
tion of the Fifth Amendment to the Constitution of the United 
States. A motion to dismiss the complaint, based upon these 
grounds, was denied at the oral hearing. 


Copies of the report of investigation were served by registered 
mail on the complainant on November 15, 1944, and on the respondent 
on November 16, 1944. Copies of the pleadings were served upon 
the parties in accordance with the applicable rules of practice. After 
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the hearing had been concluded, written arguments were submitted 
on behalf of both parties. 

The record reveals that as to most of the essential facts the parties 
are in substantial agreement. The one material fact about which 
there is dispute is whether the 450 bags of potatoes shipped from 
the warehouse to the respondent at West Frankfort, Illinois, on 
March 17, and subsequently dumped, and the 450 bags destroyed by 
the warehouse company on or about April 27, 1944, were the same 
potatoes which the respondent inspected when the sale was made. 


FINDINGS OF FACT 

1. Complainant, Bacon Brothers, is a partnership consisting of 
John Bacon and Henry Bacon, whose address is 1425 South Racine 
Avenue, Chicago, Illinois. 

2. Respondent, Cad Heaton, is an individual doing business as 
Cad Heaton Fruit Company, whose address is West Frankfort, Ili- 
nois. At the time the transaction herein described took place, re- 
spondent was operating a business in perishable agricultural com- 
modities subject to the act. 

3. On March 16, 1944, complainant held in storage in the Mound 
City Ice and Cold Storage Company warehouse, at St. Louis, Mis- 
souri, 900 bags of potatoes bearing storage lot numbers 52650, 52651, 
52656 and 52657. : 

4. Respondent on March 16, 1944, inspected some of the 900 bags 
of potatoes then stored in the Mound City Ice and Cold Storage 
Company warehouse. On March 16, 1944, and after inspecting the 
potatoes, respondent offered complainant, through A. M. Macheca 
and Company, $1.00 per bag f.o.b, St. Louis, which was equivalent 
to $1.10 per bag delivered West Frankfort, Illinois. When advised 
by telephone of this offer the complainant instructed Macheca to 
accept it. 

5. Respondent’s offer having been accepted, he gave A. M. Ma- 
checa and Company $200.23 in part payment for the 900 bags of po- 
tatoes and instructed A. M. Macheca and Company to have 450 bags 
shipped to him immediately and to hold 450 bags in storage until he 
ordered them out. 


6. A. M. Macheca and Company billed respondent on March 16 
for 900 bags of Montana Triumph potatoes $1.10 delivered West 
Frankfort, Illinois, $990. The invoice credited the respondent with 
$200.23 in part payment for the potatoes. The invoice also bore a 
notation showing that 450 bags were to be shipped immediatly and 
that storage charges were prepaid up to April 11, 1944, and on the 
remaining 450 bags which were to be stored until the respondent 
was ready to take delivery. 
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7. On March 17, 1944, at the instruction of A. M. Macheca and 
Company, the Mound City Ice and Cold Storage Company shipped 
450 bags of potatoes, storage lots numbered 52656 and 52657, in car 
NRC 4877, to A. M. Macheca and Company, advise Cad Heaton, 
West Frankfort, Illinois, “allow inspection”. The car arrived at 
West Frankfort, Illinois, at 7:00 a.m., Tuesday, March 21. At 8:00 
a.m. the respondent was notified of its arrival and at 11:00 a.m. he 
inspected the carload. On March 23, 1944, respondent notified the 
railroad agent at West Frankfort, Illinois, that because of the bad 
condition of the potatoes he would not accept the car, and on March 
25, 1944, the State of Illinois, Department of Agriculture, Division 
of Foods and Dairies, served notice of seizure of the potatoes as unfit 
for human consumption. The complainant, respondent, and the 
broker in the transaction, A. M. Macheca, having disclaimed owner- 
ship, the potatoes were destroyed by the railroad company. 

8. Respondent failed to take delivery or issue shipping instruc- 
tions on the remaining 450 bags of potatoes identified by storage 
lots numbered 52650 and 52651, stored at the Mound City Ice and 
Cold Storage Company. 

9. By the time it became apparent that the respondent would 
not accept these potatoes, they had decayed to such an extent that 
it became necessary to destroy them. In accordance with instruc- 
tions contained in a letter from A. M. Macheca and Company dated 
April 26, 1944, the Mound City Ice and Cold Storage Company, on 
or about April 27, 1944, dumped the potatoes identified as lots num- 
bered 52650 and 52651. 

10. By reason of the respondent’s failure to accept the potatoes 
in lots numbered 52650 and 52651, on or before April 11, 1944, A. M. 
Macheca and Company was required to pay additional storage 
charges in the amount of $15.75, plus $30.00, the cost of dumping 
the potatoes. For these amounts A. M. Macheca and Company was 
reimbursed by complainant. 

11. The formal complaint was filed on September 27, 1944, which 
was within nine months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent contends that because the dispute is not between citi- 
zens of different states and the amount involved does not exceed 
$3,000, the Secretary of Agriculture has no jurisdiction in the mat- 
ter, and the United States District Court would have no jurisdic- 
tion on appeal. The jurisdiction conferred by the Perishable Agri- 
cultural Commodities Act, 1930, supra, applies to transactions in 
interstate commerce and is not dependent upon the amount in con- 
controversy or diversity of citizenship. Avrueger v. Aeme Fruit Co., 
75 F. (2d) 67 (C.C.A. 5th 1935). The transaction which is the sub- 
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ject of this controversy provided for shipment of potatoes to West 
Frankfort, Illinois, which at the time of sale were stored in St. 
Louis, Missouri. That the transaction contemplated movement in 
interstate commerce is indicated by the fact that potatoes were sold 
and priced “delivered. West Frankfort, Illinois.” It follows, there- 
fore, that the transaction was one in interstate commerce. 


Respondent also contends that the proceeding violates the Seventh 
Amendment to the Constitution because the right to trial by jury 
is not preserved, and that the procedure does not constitute due 
process as required by the Fifth Amendment to the Constitution. 
These questions are not considered here, since it is not the function 
of an administrative body to pass upon the constitutionality of a 
statute which the law-making body has committed to it for admin- 
istration. Panitz et al. v. District of Columbia, 112 ¥. (2d) 39 (App. 
D.C. 1940); WZ. A. Spilman v. Bracker Vegetable Sales Company, 
PACA Docket No. 3217, S. 2254; In the matter of the Petition of 
Mutual Orange Distributors, 1 A.D. 207 (215); In re F. K. Hardi- 
son Seed Company, 3 A.D. 730 (787). 

Sections 2, 8 and 14, of Title 21, United States Code, cited by 
respondent in his answer and argued in his brief, were repealed 
June 25, 1938. However, the substantive provisions of the sections 
cited are now incorporated in the Federal Food, Drug, and Cos- 
metic Act of June 25, 1938, 21 U.S.C. 301 ct sey. Respondent urges 
that the contract of sale be held invalid and unenforceable because 
its performance would be in violation of that Federal statute. En- 
forcement of that act is vested in the Distriict Courts of the United 
States. There is no showing by the respondent that there has been 
a determination by such a court that, at the time of shipment, the 
potatoes here involved were adulterated food within the meaning 
of that term as it is defined in the Federal Food, Drug, and Cos- 
metic Act, supra. This record certainly will not support a finding 
that the complainant has violated the Federal Food, Drug, and Cos- 
metic Act or that the performance of the contract would have been 
in violation of that act. 

The respondent admits that he agreed to purchase 900 bags of 
potatoes which he inspected, or had the opportunity of inspecting, 
and that in accordance with his instructions 450 bags of potatoes 
were shipped to him immediately. It is not disputed that the pota- 
toes shipped were refused and that ultimately they were destroyed 
without salvage because they were then unfit for human consump- 
tion. Although the respondent asserted that he was willing to accept 
delivery of the potatoes he purchased, he did not at any time issue 
definite shipping instructions as to the 450 bags of potatoes retained 
in storage. Therefore, unless it be determined that the potatoes 
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which the complainant attempted to deliver were not the potatoes 
which the respondent inspected and purchased, it would seem that 
the respondent’s refusal to accept delivery was in violation of the 
Perishable Agricultural Commodities Act. 

Complainant offered in evidence a copy of an invoice issued by 
A. M. Macheca & Co, to respondent under date of March 16, 1944 
(complainant’s Exhibit No. 1), which contained a notation that the 
900 sacks of potatoes sold were stored at “Mound City Storage” 
under storage lots numbered 52650, 52651, 52656 and 52657. In his 
telegram of March 24, 1944 (complainant’s Exhibit No. 7), Macheca 
stated that “Heaton took the original of this bill with him.” From 
complainant’s Exhibits 2A, 2B and 21 it appears that the storage 
lots listed on the invoices covered 900 sacks of potatoes, stored in 
the name of A. M. Macheca & Co. Testimony of Arthur M. Macheca 
and telegrams sent by Macheca to the Department are to the effect 
that on March 16, 1944, when respondent inspected the potatoes 
offered for sale, complainant had only 900 sacks of potatoes in the 
warehouse, and there were in the warehouse at that time no other 
carload lots of potatoes. 

Respondent testified he bought 900 sacks of potatoes which 
he saw stored in the Mound City Ice and Storage Company ware- 
house, but there is no evidence that he identified, or attempted to 
identify, them by storage lot numbers. In his testimony, with 
evident reference to the time the contract here involved was made, 
respondent said: “To my mind there was only 900 sacks in the 
cooler.” Respondent then stated that there was “another lot” and 
also that there were “three lots” in the warehouse, but admitted 
under questioning that his information as to other lots was obtained 
later, and it is not clear that his testimony in this connection was 
intended to relate to the date of the contract. 


From the evidence presented it is concluded that the potatoes 
inspected, or available for inspection, by respondent were the pota- 
toes stored in the warehouse of the Mound City Ice and Storage 
Co. under storage lots numbered 52650, 52651, 52656 and 52657, and 
were the potatoes purchased by respondent from complainant. The 
next question is, were the potatoes shipped to respondent in car NRC 
4377 a part of the lot which he purchased ? 


Warehouse receipts issued by the Mound City Ice and Cold Storage 
Co. (complainant’s Exhibits 2A and 2B) show that on February 11, 
1944, 450 bags of potatoes, packed by the complainant, Bacon Broth- 
ers, received in car NP 90341, were stored on that date for A. M. 
Macheca & Co. under storage lot numbers 52656 and 52657. On 
March 17, 1944, a bill of lading (complainant’s Exhibit 3) was 
issued by the Wabash Railway Company covering 450 sacks of 
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potatoes contained in car NRC 4377, consigned to A. M. Macheca 
& Co., advise Cad Heaton, West Frankfort, Tll., which bill of lading 
contained the following notation: “Protect storage in transit rate, 
Ex car NP 90341 originating at Norpaul, Ill date of freight bill 
2/12/44.” The record thus shows that the potatoes shipped to re- 
spondent on March 17, 1944, were the same potatoes received by the 
storage company on February 11, 1944, in car NP 90841 and stored 
for Macheca under storage lots 52656 and 52657. Since these lots 
were included in respondent’s purchase, it appears that he was 
shipped a part of the potatoes he bought, unless there was a sub- 
stitution by the warehouse company. There is no reason to believe 
there was such a substitution. At the hearing respondent conceded 
that the warehouse company was a reputable concern. It must there- 
fore be concluded that the potatoes shipped to respondent on March 
17, 1944, in car NRC 4377, and rejected by respondent, were a part 
of the potatoes purchased from complainant on March 16, 1944. 

The report of investigation conducted by the Fruit and Vegetable 
Branch supports the testimony of Arthur M. Macheca that the re- 
spondent was buying off-grade potatoes. It reports that potatoes 
of good quality were bringing a considerably higher price on March 
16, 1944, than the price paid by the respondent for the potatoes 
which he inspected. It states that between March 15 and March 17, 
U.S. No, 2 and Commercial Grade potatoes were quoted at St. Louis, 
Missouri, from $1.65 to $2.50 per ewt. As the potatoes inspected by 
the respondent were packed in 100 pound bags, these quotations 
indicate that their quality and condition was materially inferior to 
either of these grades. Referring again to complainant’s Exhibits 
2A and 2B, the warehouse receipts issued by the Mound City Ice 
and Cold Storage Company, it will be noted that these receipts show 
that lots numbered 52656 and 52657 showed some decay when they 
were received in the warehouse on February 11, 1944. In view of 
this fact and the wide spread between the prices for commercial 
grade potatoes quoted at the time of this sale and the actual price 
paid by the respondent, it may reasonably be inferred that the pota- 
toes which the respondent purchased were of inferior quality and 
condition and that he assumed the risk that they would hold up 
until disposition had been made. 


The seller’s agent gave no warranty as to the condition of the 
potatoes nor was there any implied warranty that they were of good 
quality. Therefore, their condition upon arrival is not material. 
When a somewhat similar situation was considered in Winslow and 
Gregory Produce Company v. A. J. Associates Produce Corp., 
P.A.C.A. Docket No, 3283, S. 2503, it was held that no warranty 
is implied when a purchaser exercises his own skill and judgment 
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in selecting the goods. Also see Gainesville. Potato Growers Co- 
operative Association, Inc. v. William Evzovetch, 1 A.D, 182; The 
S. A. Gerrard Company v. Ritter & Company et al., 2 A.D. 764; 
Miles-Conley Company, Inc. v. A. Troiano & Company, Ine., 3 A.D. 
34; and J. F. Nelson & Son v. J. Kisenberg & Son, 3 A.D. 1095. 

Arthur M. Macheca testified that several demands were made upon 
the respondent to accept delivery of the 450 bags of potatoes remain- 
ing in the warehouse. This testimony is supported by complainant’s 
Exhibits 15 and 17, telegrams requesting the respondent to issue defi- 
nite delivery instructions. Although the respondent denies that he 
refused to accept delivery, he offered no evidence which would indi- 
cate’that he had ever issued specific delivery instructions. It is true 
that the respondent testified that he told Macheca that, “If you will 
give me the potatoes which I bought, I will take them.” (R. 53). 
However, in the light of the respondent’s previous refusal such 
remarks are hardly to be construed as definite instructions to deliver 
the balance of the potatoes. 


The respondent contends that although the complainant extended 
to April 27, 1944, the time for acceptance of the potatoes held in stor- 
age, they were destroyed before that time. The record is not clear 
as to the actual date that these potatoes were dumped, but com- 
plainant’s Exhibits 19, 20 and 22 would indicate that they were 
dumped on April 27, 1944. However, since it appears that they were 
destroyed to prevent contamination of other goods, the date of de- 
struction is not important. , 


The evidence clearly indicates that the broker delivered, or offered 
to deliver, the potatoes purchased by the respondent. after inspection. 
The respondent’s refusal to accept delivery was a violation of sec- 
tion 2 of the act. Complainant is entitled to damages in the amount 
of $789.77, the unpaid balance due on the invoice of March 16, 1944, 
plus $15.75 for additional storage charges which accrued as the re- 
sult of the respondent’s failure to take delivery before April 11, 1944, 
in accordance with the terms of the sale, and $30.00 charged by the 
warehouse company for dumping the potatoes. The complainant’s 
claim for storage charges in the amount of $31.50 is disallowed as it is 
apparent from complainant’s Exhibit 21 that this item represented 
storage charges paid by the complainant for the period March 11, 
1944 to April 11, 1944, and the invoice rendered on behalf of com- 
plainant shows that complainant was to pay storage to April 11. 

The counterclaim should be dismissed. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant the sum of $535.52, with interest thereon at 5 
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per cent per annum from April 11, 1944, until paid. 

The counterclaim is dismissed. 

The facts and circumstances herein set forth shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 

(A. D. 1285) 


L. GILLARDE CoMPANY v. JOSEPH MARTINELLI & Company, INc. PACA Doc. 
No. 4457. Decided July 3, 1946. 


Unlawful Rejection of Commodity—Sale on Rolling Acceptance Final 


Where complainant sold to respondent a carload of cantaloups which graded 
U. S. No. 1 at the time and place of shipment, and respondent rejected 
the cantaloups because of Cladosporium Rot disclosed by inspection 
at destination claiming that the cantaloups were not, in fact, U.S. No. 
1 at shipping point, it is held that since the sale to respondent was 
on a “rolling acceptance final” basis, respondent had no right of re- 
jection and by rejecting that shipment waived any right to claim dam- 
ages from the seller for breach of contract, and therefore, complainant 
is entitled to an award of reparation in amount of damages sustained 
by it. 


Unlawful Rejection—Negligence of Carrier—Proper Party to 
Assert Claim Against Railroad 


Under a “rolling acceptance final” sale of cantaloups by complainant to re- 
spondent who rejected the cantaloups, where complainant subsequently 
filed and collected a claim against the railroad for negligence in hand- 
ling, crediting the account of the respondent with the net proceeds, 
and respondent claimed in effect that in making and collecting the 
claim against the railroad complainant was precluded from proceeding 
against the respondent for the balance of the purchase price, it is held 
that respondent could not logically contend that it was damaged by com- 
plainant’s settlement of the claim against the railroad, particularly 
since respondent evinced no interest in the transaction after rejecting 
the shipment and there was nothing in respondent’s attitude or actions 
which would indicate that it recognized any obligation in the matter 
or had any intention of filing a claim against the railroad. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Leland A. 
Stone, of Springfield, Massachusetts, for respondent. Mr. Rogers N. 
Robinson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


On October 11, 1944, the complainant, L. Gillarde Company, filed 
a formal complaint under the Perishable Agricultural Commodities 
Act, 1980 (7 U.S.C. 1940 ed. 499a et seg.) against Joseph Martinelli 
& Company, Inc., respondent, for damages sustained because of re- 
spondent’s rejection of a carload of U. S. No. 1 cantaloups allegedly 
sold to respondent under the terms “Rolling Acceptance Final.” 

Respondent denied that the cantaloups were U. S. No. 1 quality 
at shipping point, due to the fact that the cantaloups were infected 
with Cladosporium Rot. 
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A formal hearing was held in Springfield, Massachusetts, on 
September 18, 1945, both parties being represented by counsel. 


The evidence on behalf of the complainant consists of exhibits 
attached to the complaint, the depositions of L. Gillarde, Jr., Presi- 
dent of the complainant company and Harry G. Wickman, owner of 
the Wickman Traffic Service of Chicago, Illinois. Respondent’s 
evidence consisted of answers to cross interrogatories taken from the 
above-named deponents, the testimony of Louis E. Martinelli, Presi- 
dent of the respondent company, and Dr. Hein L. von Goehde. 


Complanant’s evidence showed that it confirmed by wire of June 
21, 1943, the sale to respondent of a car FGE 52764 of Jo Jo Brand 
Cantaloups f.o.b. Yuma, rolling acceptance final, the wire disclaim- 
ing any responsibility for railroad delays or in in-transit hazards. 
The respondent replied by wire of June 22, 1943, asking for assur- 
ance that the cantaloups graded U. S. No. 1 at shipping point, and 
on June 22, the complainant replied by wire that the car did carry 
that grade at shipping point. The car arrived in Springfield, Massa- 
chusetts, on July 3, 1948, and on July 5, 1948, respondent wired com- 
plainant that the car was being rejected on account of being overripe, 
with stems mouldy. The evidence showed further that the car graded 
U. S. No 1 at shipping point according to an official inspection on 
June 20, 1943, but a similar inspection at the destination in Spring- 
field on July 6, 1943, showed many overripe and soft melons, and 
indicated decay ranging from 35 per cent to 100 per cent, averaging 
85 per cent, mostly Cladosporium Rot. The car was disposed of by 
the railroad company for the sum of $200.00. The testimony of Dr. 
von Goehde was to the effect that the cantaloups could not have been 
U.S. No 1 at shipping point and still show the advance state of decay 
found at the destination, assuming that the cantaloups were properly 
iced in transit. 

The evidence showed that the complainant through Mr. Harry 
G. Wickman filed a claim against the railroad on August 31, 1948, 
for the sum of $1,759.50, being the invoice cost to the complainant, 
which was settled on the basis of 50 per cent of the cost, for the sum 
of $879.75 from which was deducted collection costs of $175.95 and 
the net proceeds of $703.80 were paid to the complainant. 


FINDINGS OF FACT 
1. The complainant, L. Gillarde Company, is a corporation whose 
post office address is 79 South Water Market, Chicago, Illinois. 
2. The respondent, Joseph Martinelli & Company, Ine. is a cor- 
poration whose post office address is 157 Lyman Street, Springfield, 
Massachusetts, and during all of the times mentioned in the com- 
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plaint was licensed under the Perishable Agricultural Commodities 
Act of 1930, as amended. 


3. On or about June 21, 1943, the complainant sold the respondent 
in interstate commerce a carload, FGE 52764, of U. S. No. 1 Jo Jo 
Cantaloups containing 60 crates J-45s at $6.25 per crate, 225 crates 
J-36s at $5.75 per crate, 18 crates S-45s at $5.75 per crate and 12 
crates ponies at $4.25 per crate, f.o.b. Yuma, Arizona, plus $20 pre- 
cooling, for a total sum of $1 843.2 25 on a rolling acceptance final 
basis. These cantaloups were inepected at shipping point on June 
20, 1943, the date of shipment, and graded U. S. No. 1. 


4. The car arrived in Springfield, Massachusetts, on July 3, 1942, 
at 3:00 p.m.; July 4 was a holiday and on the 5th of July the re- 
spondent wired the complainant tliat it was rejecting the shipment. 


5. An inspection by an agent of the United States Department of 
Agriculture on July 6, 1943, in Springfield, Massachusetts, showed 
many overripe and soft melons and that these cantaloups contained 
decay ranging from 35 per cent in some samples to 100 per cent in 
others, averaging approximately 85 per cent, mostly Cladosporium 
Rot. 

6. The cantaloups were abandoned to the railroad company which 
sold the shipment to the United Fruit Company of Springfield, 
Massachusetts, for the sum of $300. 


= 


7. The cantaloups did not move under normal transportation ser- 
vice and conditions, and a claim was filed against the Southern 
Pacific Railroad Company, on behalf of the complainant by Harry 
G. Wickman of the Wickman Traffic Service, 216 South Water 
Market, Chicago. Illinois, on August 31, 1943, for the sum of 
$1,759.50, being the invoice cost to complainant, which claim was 
settled on the basis of 50 per cent of the invoice cost or $879.75, from 
which was deducted $175.95 collection costs. The balance of $703.80 
was paid to the complainant. 

8. Respondent was not consulted in the making of the claim 
against the railroad nor did it take any affirmative action toward 
collecting from the railroad. 


9. Respondent has paid no part of the contract price to complain- 
ant. 


10. The informal complaint was filed on August 19, 1943, and 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 
Since the sale to respondent was on a “rolling acceptance final” 
basis, respondent had no right of rejection, but was limited to the 
recovery of damages from the seller for a breach of contract, if such 
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could be shown. Battistini Bros. v. Senter Bros. Inc. and/or C. 
Comella, Inc., 4 A. D. 571. Therefore, respondent's rejection of the 
car of cantaloups was without reasonable cause and was in violation 
of section 2 of the act. 

Respondent’s defense in this proceeding is based on the proposition 
that the cantaloups in question were not in fact U. S. No. 1 cantaloups 
at shipping point on June 20, 1945, as called for by its contract with 
complainant. But respondent waived its right to make that defense 
by rejecting the shipment. Respondent’s contentions in this regard 
are therefore not considered. Mark Owen d&: Company v. Joseph 
Rothenberg & Company and Simon Siegel Company, 3 A.D. 1100. 

The only other point in issue in the case was whether the action 
of the complainant in making and collecting a claim against the rail- 
road amounted to such an election as to preclude its proceeding 
against the respondent buyer for the balance of the purchase price. 
It was argued by the respondent that the complainant had claimed 
to be the owner of the cantaloups in making its claim against the rail- 
road and, therefore, it could not now collect from the purchaser on 
the ground that the purchaser became the title holder. The complain- 
ant’s attorney on the other hand urged that since the statute of limi- 
tations runs on claims against the railroad in nine months from the 
time of the loss, and since that time expired before the hearing was 
held, the respondent ought to be grateful to the complainant for 
mitigating the damages. 

While it might have been preferable for the complainant to have 
notified the respondent when the claim against the railroad was 
filed, offering the respondent an opportunity to participate in the 
negotiations, we do not think that the failure to do this is a sufficient 
cause to hold that the complainant is barred from pursuing the re- 
spondent to collect the balance of the contract price of the melons, 
particularly since the respondent evinced no interest in the trans- 
action after rejecting the car. There was nothing in respondent’s 
attitude or actions which would indicate that it recognized any obli- 
gation in the matter or had any intention of filing a claim against 
the railroad. It was fairly obvious that respondent wanted nothing 
more to do with the cantaloups. While the record indicates that many 
claims of a similar nature were settled on the basis of 50 per cent of 
the damage claimed, because of a possibility that in the event of liti- 
gation the railroads would establish a strong defense by contending 
that war emergency prevented normal functioning by carriers, there 
is nothing in the evidence or the record to show that the amount paid 
by the railroad to the complainant in damages was actually less than 
its liability in this case. Respondent cannot, therefore, logically con- 
tend that it was, in fact, damaged by complainant’s settlement of the 
claim against the railroad. 
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It is concluded that complainant is entitled to reparation in the 
sum of $1,843.25, the contract price, less the net recovery on the 
damage claim against the carrier, $703.80, or the net sum of $1,129.45, 
with interest, and the facts should be published. 








ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, the sum of $1,139.45, with interest 
thereon at 5 per cent per annum from July 5, 1943, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its date. 










(A. D. 1286) 


Russet Propuce Co. v. D. O. WittiamMs & Co. PACA Doc. No. 4569. De- 
cided July 3, 1946. 


’ 
















Failure to Pay Purchase Price 

Respondent’s acceptance of onions delivered to it, and its failure to make 
full payment promptly in accordance with the contract of purchase ana 
sale entitle complainant to an award of reparation for the full amount 
ot the purchase. price. 







Undisputed Claim—Unauthorized Withholding of Proceeds 


i catenin 

Where there was no dispute as to the amount owed on a purchase and 
sale transaction respondent was not entitled to withhold proceeds on 
such transaction to satisfy his claim on another purchase and sale 
transaction concerning which there was a dispute. 













'. Henry T. Spiegel, of Chicago, Illinois, for complainant. D. 0. Williams 
& Co., Inc., of St. Louis, Missouri, respondent pro se. Mr. James E. 
Horton, Examiner. 









Decision by Thomas J. Flavin, Judicial Officer. 






PRELIMINARY STATEMENT 








On January 5, 1945, Russel H. Lutz, an individual doing business 
as Russel Produce Co., of Chicago, Illinois, filed an informal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C, 1940 ed. 499a et seq.), against D. O. Williams & Co., a cor- 
poration, of St. Louis, Missouri. Formal complaint was filed Sep- 
tember 19, 1945. Complainant alleges that on or about July 25, 1944, 
it sold to respondent a carload of onions, FGE 18654; that respondent 
made no complaint concerning the shipment but has failed to pay 
any part of the purchase price of $905.12. Complainant also alleges 
that on or about July 31, 1944, it purchased from respondent a car- 
load of onions, MDT 22144, for $853.38, delivered at Chicago, Illinois, 
from which $2.27 should be deducted for demurrage at St. Louis, 
Missouri, or the net sum of $851.11; that the onions delivered were 
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not of the kind, quality and grade called for by the contract; that on 
account of the failure of respondent to deliver in accordance with 
the contract, complainant was compelled to recondition the onions 
and sell them for the account of whom it may concern; that an ac- 
counting was submitted to respondent, together with check for net 
proceeds of $456.62 to cover, but respondent returned the check as 
being unacceptable and forwarded its check for $41.84 to balance 
“all transactions to date;” and that complainant refused to accept 
such check. Exhibit 11A attached to the complaint shows that the 
$41.84 figure represented the difference between the purchase price 
of car FGE 18654, or $905.12, and $853.38 claimed by respondent as 
the purchase price of car MDT 22144, plus $9.90 claimed by respond- 
ent as under allowance of freight on car “34655,” a transaction not 
otherwise mentioned in this proceeding. Complainant asks for repar- 
ation in the amount of $905.12 on account of car FGE 18654, and that 
respondent be ordered to accept complainant’s check in the amount 
of $456.62 in settlement of car MDT 22144. 


A copy of the formal complaint and a copy of the report of in- 
vestigation were served on respondent by registered mail on March 
16, 1946. At the same time and as a part of such service by mail, 
respondent was notified in writing that its answer to the formal 
complaint should be filed within 20 days after the receipt of such 
notice and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer within the time prescribed would 
constitute a waiver of hearing on the facts and be deemed to be an 
admission of the allegations of the complaint. Respondent’s answer, 
dated April 8, 1946, shown as executed April 6. 1946, was postmarked 
at St. Louis, Missouri, at 9:30 p.m., April 8, 1946, and was received 
in Washington, D. C., on April 10, 1946. The 20-day period for fil- 
ing the answer expired at midnight, April 5, 1946. No extension 
of time for filing the answer was requested. Since the answer was 
not filed within the time prescribed, it is not considered and the pro- 
ceeding will be disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Russel H. Lutz, doing business 
as Russel Produce Co., whose address is 1421 So. Aberdeen Street, 
Chicago, Illinois. 


2. Respondent is a corporation whose address is 1110 North Third 
Street, St. Louis, Missouri. At the time of the transactions here in- 
volved respondent was licensed under the act. 

3. On or about July 25, 1944, complainant sold to respondent 630 


sacks of Iowa Yellow Onions then contained in car FGE 18654, at 
an agreed price of $1.55 per sack, less freight to St. Louis, Missouri, 
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or the net sum of $905.12. The shipment originated at Pleasant Val- 
ley, Iowa, and was diverted to respondent from Chicago, Illinois. 

4. Respondent received the onions contained in car FGE 18654 
and made no complaint concerning them. but has failed to pay com- 
plainant any part of the purchase price of $905.12. 

5. Complainant admits liability to respondent in the amount of 
$456.62, on account of purchase by complainant from respondent of 
onions contained in car MDT 22144 under contract entered into on 
or about July 31, 1944. 

6. The informal complaint was filed on January 5, 1945, which 
was within nine months from the date on which the cause of action 
accrued, 
CONCLUSIONS 

In accordance with section 47.8(c) of the rules of practice (10 
F.R. 2209, 8685, as amended 11 F.R. 224) respondent’s failure to 
answer complainant’s formal complaint within the time provided 
constituted a waiver of hearing and an admission of the facts alleged 
in the complaint. It appears from the report of investigation that 
respondent does not deny it owes complainant $905.12 for the onions 
shipped in car FGE 18654. The principal dispute between the parties 
concerns the onions shipped in car MDT 22144, respondent insisting 
on payment in the amount of $853.38, while complainant contends 
that only $456.62 is pavable on account of this transaction. Respond- 
ent attempted to collect the full amount he claimed on the disputed 
transaction by withholding proceeds on a separate transaction con- 
cerning which there was no dispute. Respondent had no right to pur- 
sue such a course. Walter H. Drewer, v. B—Y Fruit Company, 
PACA Docket No. 3183, S. 2161. Under the contract for the pur- 
chase and sale of onions in car FGE 18654, respondent was obligated 
to make prompt payment to complainant of the purchase price, 
$905.12. Respondent’s failure to make such payment was in viola- 
tion of section 2 of the act and reparation should be awarded com- 
plainant in the amount of $905.12. 

As to the onions contained in car MDT 22144, when complainant 
denied liability for the full purchase price respondent should have 
either reached an agreement with complainant as to the amount due 
or filed a complaint against complainant in order that the rights of 
the parties could be considered. Complainant’s allegations with re- 
spect to the onions shipped in car MDT 22144 are construed as an 
admission of liability on the part of complainant to respondent in the 
amount of $456.62, and the reparation to be paid by respondent on 
car FGE 18654 should be reduced by that amount. Thus the net rep- 
paration to be awarded complainant should be $448.50, with interest, 
and the facts should be published. 
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ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $448.50, with interest thereon at 5 per 
cent per annum from July 28, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1287) 


MAscari Broruers v. Evwarp Cauitt, PACA Doc. No. 4591. Decided July ©, 
1946. 


Breach of Implied Warranty of Suitable Shipping Condition 


Where respondent sold a carload of watermelons as “Near Usone”’ at a price 
f.o.b. shipping point and on arrival at destination, Federal inspection 
disclosed a high percentage of the melons were unfit for human con- 
sumption because of decay resulting from stem end rot, it is held that 
the implied warranty of suitable shipping condition which is a part of 
such a contract was breached by the seller, and the buyer who accepted 
and paid for the watermelons is entitled to recover damages in the 
amount of his actual loss by way of reparation. 


Practice and Pleading—Failure to File Answer 


Failure of respondent to file an answer permits the issues to be decided on 
allegations of the complaint, the exhibits attached thereto, and the report 
of investigation made by the Department of Agriculture. 


Mascari Brothers, of Memphis, Tennessee, complainant pro se. Cahill Pro- 
duce Company, of San Antonio, Texas, respondent pro se. Mr. John T. 
Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

An informal complaint was filed on December 3, 1945, in this 
proceeding for reparation under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.). The formal com- 
plaint was filed on April 1, 1946, alleging that on or about June 21, 
1945, the complainant, through the Bluff City Brokerage Company, 
entered into a contract with the respondent whereby the complainant 
agreed to purchase and the respondent agreed to sell a carload of 
Cletex watermelons for shipment on the date of sale to the complain- 
ant at Memphis, Terinessee, at the agreed f.o.b. price of $1.90 per cwt. 
It is alleged in the complaint that the respondent failed to make 
delivery as provided in the contract. and inspection on arrival at 
destination disclosed that the melons were decayed and sunburned, 
but complainant took delivery with the intention of making the best 
possible disposition of the shipment. When the car was made avail- 
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able to complainant for unloading, it was found, according to the 
complaint, that of approximately 850 melons contained in the car, 
289 were worthless and a considerable portion of those taken to com- 
plainant’s store for sale were subsequently lost. This proceeding 
was instituted for the recovery of complainant’s alleged loss in the 
sum of $324.26 which is arrived at by valuing the 417 decayed and 
abandoned melons at the contract price of $1.90 per hundred pounds 
to which is added the freight on that portion of the shipment which 
was lost. 

A copy of the complaint and a copy of the report of investigation 
were served on the respondent by registered mail at 109 South Leona 
Street, San Antonio, Texas, on May 13, 1946. In an accompanying 
service letter, the respondent was informed that section 47.8 of the 
rules of practice (10 F.R. 2209 e¢ seq.) provided in part that failure 
to file an answer to the complaint within 20 days after service of the 
complaint would constitute a waiver of hearing and an admission of 
the facts as alleged in the complaint. The respondent, however, failed 
to answer the complaint and the following findings of fact, conclu- 
sions, and order are based on the allegations of the complaint, the 
exhibits attached thereto and made a part thereof, and the report of 
investigation. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of S. J. Mascari, T. J. 
Mascari, and Harry Stanberry, doing business as Mascari Brothers, 
whose post office address is 166 North Front Street, Memphis, 
Tennessee. 

2. Respondent is an individual, Edward Cahill, doing business as 
Cahill Produce Company, whose address is 109 South Leona Street, 
San Antonio, Texas, and, during the times of the transactions in- 
volved herein, he was licensed under the act, but this license ter- 
minated on March 26, 1946, and has not been renewed. 

3. On or about June 21, 1945, complainant and respondent entered 
into a written contract, through the Bluff City Brokerage Company 
of Memphis, Tennessee, whereby the complainant agreed to purchase 
and the respondent to sell a carload of Cletex watermelons which 
were described as “Near Usone” and “Near 82 pounds average” for 
shipment that day in interstate commerce at the agreed price of $1.90 
per ewt. f.o.b. Texas shipping point. 

4. On or about June 25, 1945, the respondent shipped a carload of 
watermelons in car FGEX 35767 from Pearsall, Texas, consigned 
to himself, for delivery to complainant under the contract at Mem- 
phis, Tennessee, where it arrived on June 28, 1945. 

5. As a result of the manner in which the car was billed and the 
delay in arrival of the draft, the complainant was unable to pay the 
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draft for the agreed purchase price and take delivery of the car until 
late on Saturday, June 30, 1945, and could not begin unloading until 
the following Monday, July 2, 1945, when Federal inspection dis- 
closed a high percentage of sunburned melons and melons decayed as 
the result of Stem End Rot, and no evidence was found of treatment 
for prevention of deterioration from this field disease. 

6. The complainant’s statement of loss, supported by certificates 
of Federal inspection at destination, discloses that 417 decayed 
melons weighing 13,344 pounds were dumped or abandoned in the 
car and that these decayed melons, valued at the contract price of 
$1.90 per hundred pounds, were worth $263.54, to which is added 
freight on the decayed portion of the shipment in the amount of 
$70.72 and complaint was filed in this proceeding for the recovery of 
the sum of $324.26. 

7. The informal complaint was filed in this proceeding on Decem- 
ber 3, 1946, which was within the time allowed for the filing of 
reparation complaints under the act. 


CONCLUSIONS 

The evidence in this proceeding discloses that the complainant paid 
the contract purchase price for the watermelons and that a substan- 
tial portion of the melons were decayed to the extent that they were 
unfit for human consumption. It is concluded that respondent’s fail- 
ure to deliver a carload of watermelons which would meet contract 
requirements was in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount stated in the complaint 
as the loss sustained, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, the sum of $324.26, with interest 
thereon at 5 per cent per annum from June 30, 1945, until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties by registerd mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 


days after its date. 


(A. D. 1288) 
PACA Doc. No. 4456* Decided July 10, 1946 


Petition for Reconsideration Dismissed 


Where complainant sold oranges to respondent on a price arrival basis and 
was awarded damages for their reasonable market value, but petitioned 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
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for reconsideration and contended that a larger amount should have 
been awarded, and no reason appeared why the award should have been 
for a greater amount, the petition is dismissed. 













Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Frank E. 
Trobaugh, of West Frankfort, Illinois, for respondent. 








Decision by Thomas J. Flavin, Judicial Officer. 






DISMISSAL OF PETITION FOR RECONSIDERATION 










In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.), complainant was 
uwarded reparation in the amount of $636.22 by order dated June 
17, 1946 (5 A. D. 494). Complainant has filed a petition for re- 
consideration in which it is contended that not less than $1,302.19 
should have been awarded. 

The complaint involved payment by respondent to complainant of 
the reasonable market value of a carload of oranges which respondent 
had contracted to accept on a “price arrival” basis. The record 
shows that, notwithstanding the price arrival basis of sale, com- 
plainant invoiced the oranges to respondent at $1,796.06. Respond- 
ent tendered to complainant $1,302.19 but complainant rejected re- 
spondent’s tender and returned his check for the amount stated. 

Respondent alleged that the tender was a compromise offer of pay- 
ment in full. The check was returned by complainant’s attorney be- 
cause it was unacceptable as payment in full. Respondent’s compro- 
mise offer of a specific amount in full settlement of the disputed 
claim is not evidence of the reasonable market value of the oranges 
at the time of their arrival at * * *, on or about June 2, 1944, which 
was the principal question of fact for determination. 

Since the question of reasonable market value of the oranges was 
fully considered in the decision of June 17, 1946, and no reason ap- 
pears why the award made should be increased, complainant’s peti- 
tion is dismissed without making prior service thereof on respondent. 

This order, and the order of June 17, 1946, shall become effective 
20 days after the date hereof. 

Service of this order shall be made on the parties. 



























(A. D. 1289) 






Decided July 12, 1946. 
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Dismissal—lInsufficiency of Proof to Support Allegations of Complaint 


Where complainant alleged the sale of three carloads of onions to respondent 
at a price f.o.b. California, rolling acceptance final, and sought damages 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


5 A.D. 566 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


for respondent's refusal to accept, but offered no evidence at the hear- 
ing in support of the complaint, it is held: (1) complainant had the 
burden of proof to establish the terms and conditions of the contract, 
complainant’s compliance therewith, respondent’s breach thereof, and 
the amount of damages sustained; and (2) because the contract was not 
sufficienty established, the complaint should be dismissed. 


. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Fred Stua 
and Mr. H. H. Felsman, of Cleveland, Ohio, for respondent. Mr. Richard 
F. Roche, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On February 7, 1945, * * * filed an informal complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), against * * *, co-partners, doing business as * * * . In 
his formal complaint complainant alleges that on or about May 8. 
1944, he sold to respondent three carloads of onions at a price of 
$2.65 per 50-pound sack “f.o.b. * * *, rolling acceptance final;” that 
onions of the kind, quality and grade called for by the contract were 
tendered to respondent, but respondent failed and refused to accept 
said onions; and that the onions were resold at a loss of, $6,227.58, 
which amount is now due and owing complainant from respondent. 


Respondent answering denies that it purchased from complainant 
any onions on an f.o.b. * * * rolling acceptance final basis or any 
other basis; alleges that complainant, in a telephone conversation 
offered to sell to respondent three carloads of onions, and stated to 
respondent that if, after examination of the onions, respondent was 
not satisfied with the quality, and if they were not beautiful onions, 
as described by complainant, respondent would not have to accept 
them; and also alleges that the onions were described as “large, 
fiat onions, especially fine for trade catering to Chinese restaurants 
and other restaurants and hotels.” Repondent denies that the onions 
tendered were of the kind, quality, and grade “called for in the 
contract of sale” and denies that its rejection of the onions was in 


violation of the act. 


A report of investigation was served on the parties by registered 


mail on May 238, 1945. 


Pursuant to notice, the formal hearing was held at * * *, on De- 
cember 4, 1945. Complainant did not appear in person nor was 
he represented by counsel, 

* * * 4 member of respondent partnership, testified that com- 
plainant called him about May 5 or 6, 1945, and offered a carload 
of onions at $2.65 a sack which he described as “beautiful, excep- 
tionally fine quality,” ranging in size from 2% to 8% inches and 
larger; that he said to complainant that if the onions “are as you 
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represent them” he would take the car; that a day or two later sub- 
stantially the same telephone conversation was had regarding five 
additional carloads; that “Nothing whatsoever” was said as to the 
terms of sale; and that the ceiling price for 50-pound sacks of onions 
at that time was believed to be $2.65 f.o.b. * * * shipping point. 
The witness said that no confirmation of the sale was made by 
complainant ; that the only additional wires received were those “giv- 
ing me car information” but that on May 11 respondent received 
invoices by mail on six carloads, three of them being the three car- 
loads involved in the complaint. The invoices described each car 
as consisting of 800 50-pound bags yellow Bermudas at $2.65 f.o.b. 
* * * and gave the total price of each car as $2,120. On the face 
of each invoice appeared the following: “Rolling accéptance final.” 
Respondent wired complainant on May 11 in part: 


“Just noticed on invoice from you rolling acceptance final on onions 
you never told us this on phone. We not accepting this basis .. .” 

On May 15 and 16 following the arrival at * * * of the three car- 
loads in question (PFE 13374, ART 18230, and FGE 34619) on 
those dates, respondent secured Federal inspections and then wired 
complainant that it was “refusing” the shipments. 


FINDINGS OF FACT 


1. The complainant, * * *, is an individual whose address is * 


* * 


2. The respondent, * * *, is a partnership consisting of * * * 
whose address is * * *. At the time the transaction hereinafter 
described took place, respondent was licensed under the act. 

3. In a telephone conversation between complainant and * * * 
on May 7, or May 8, 1944, complainant and respondent entered 
into an agreement with respect to three carloads of yellow Bermuda 
onions, being carloads PFE 1383874, ART 18230, and FGE 34619. 

4. On or about May 11, 1944, respondent received from complain 
ant through the mail six invoices, of which three were dated May 
8, 1944, and described the cars by initials and numbers as set out in 
paragraph % of these findings, and stated the price as $2.65 per 50- 
pound sack and the total price of each carload as $2,120. Each in 
voice bore on the face thereof the following: “Rolling acceptance 
final.” 

5. On May 11, 1944, following the receipt by respondent of the 
invoices described above, respondent wired complainant to the effect 
that complainant had not offered the onions for sale on a rolling 
acceptance final basis, and that respondent would not accept them 
on that basis. 


6. Carloads ART 18230 and PFE 13374 were tendered to the 
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respondent * * * on May 15, 1944, and carload FGE 34619 was 
tendered to respondent at * * *, on May 16, 1944. Promptly upon 
tender of the cars respondent caused a Federal inspection to be 
made of the contents of each car. 


7. The onions in car PFE 13374 on May 15, 1944, did not grade 
U. S. No. 1 on account of grade defects averaging 26 percent 
consisting principally of seed stems, split, and misshapen onions, 

8. The onions in car ART 18230 on May 15, 1944, did not grade 
U. S. No. 1 on account of grade defects averaging 40 percent, 
consisting principally of seed stems, split, and misshapen onions. 
Also, -average 6 percent of the onions were affected by decay. 


9. The onions in car FGE 34619 on May 16, 1944, failed to 
grade U. S. No. 1 on account of defects ranging from 25 to 45 
percent, averaging approximately 30 percent, consisting of seed 
stems, split, and misshapen onions. Also, average 20 percent of 
the onions were affected by decay. 


10. On May 15 respondent wired complainant of its refusal 
to accept the onions in cars ART 18230 and PFE 13374 and on 
the following day wired complainant of its refusal to accept the 
onions in car FGE 34619. 


11. Complainant did not appear at the hearing and offered no 
proof in support of the allegations of the complaint. Respondent’s 
evidence was insufficient to establish the terms and conditions of the 
contract between the parties. 


12. Complainant filed an informal complaint on February 7, 
1945, which was within nine months after the cause of action ac- 
crued. The formal complaint was filed May 3, 1945. 


CONCLUSIONS 


The burden of proof is upon complainant to establish the terms 
and conditions of the contract relied upon, compliance therewith 
by complainant, breach thereof by respondent, and the damages sus- 
tained. DeMarco Company, Inc. v. Meyer Schuman Company, 
PACA Docket No. 3114, S. 2119; Gridley, Maron & Co., Ine. v. 
Julius O. Berman, PACA Docket No. 2241. S. 1461. The complain- 
ant submitted no proof in this proceeding. The respondent, while 
denying all liability, offered a considerable amount of evidence con- 
cerning the transaction. Much of the evidence was intended to show 
that respondent’s rejection of the three carloads of onions was not 
without reasonable cause. However, the contract itself was not suffi- 
ciently established to justify any conclusion as to the rejection. 
For lack of proof, the complaint should be dismissed. 
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ORDER 
The complaint is dismissed. ° 
This order shall become effective 20 days after its date. 
Copies hereof shall be served on the parties by registered mail 
or in person. 
(A. D. 1290) 
PACA Doc. No. 4570.* Decided July 17, 1946. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that its 
claim against respondent had been settled. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. H. Frank 
Taylor, of Nashville, Tennessee, for respondent. Mr. Frederick W. Wood- 
ley, Examiner. 


Decision by Jack W. Bain, Acting Judicial Officer. 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seg.), instituted by a 
complaint filed with the Production and Marketing Administration 
on January 22, 1946, by * * *, the complainant, seeking recovery of 
a $1,040.47 balance due for potatoes and onions purchased and ac- 
cepted by * * *, the respondent. The complaint, with a report of in- 
vestigation, was served by registered mail on respondent by the 
Production and Marketing Administration on April 6, 1946. On 
April 29 respondent answered, and the matter was referred to the 
Office of the Solicitor. On May 6 an examiner was assigned by an 
Associate Solicitor, and on May 13 the examiner wrote the parties 
that a hearing would be held in * * *, at a time to be fixed later. 

In a letter from complaintant’s attorney to the examiner, filed 
on July 5, 1946, it is stated that complainant had accepted $600 
from respondent in settlement of the matter. Accordingly, the 
complaint is dismissed, effective 10 days after this date. Copies 
hereof shall be served on the parties or their counsel of record. 


(A. D. 1291) 


PACA Doc. No, 4577.* Decided July 17, 1946, 
Dismissal—Settlement Between Parties 


Where a letter from complainant stated that the case had been settled, the 
complaint is dismissed. 


Complainant pro se. Messrs. Bernstein, Weiss & Tomson, of New York, New 
York, for respondent. Mr. James E. Horton, Examiner. 


Decision by Jack W. Bain, Acting Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a e¢ seq.), instituted by 
a complaint filed with the Production and Marketing Administra- 
tion on January 16, 1946, by * * *, the complainant, seeking re- 
covery of a $176.04 balance due for green beans purchased and ac- 
cepted by * * *, the respondent. The complaint, with a report of in- 
vestigation, was served by registered mail on respondent on April 
1, 1946. At respondent’s request, the Production and Marketing 
Administration extended the time to answer to May 1. As no an- 
swer was filed within the extended time allowed, a default reparation 
award was authorized by the rules of practice (7 CFR, 1945 Supp., 
47.8; Robinson v. Cleveland Celery Market, 3 A.D. 670, 912, Pike 
and Fishcher, Administrative Law, 42b. 52-1), but an answer was 
received on May 2, and the matter was referred to the Office of the 
Solicitor. 

An examiner was assigned by an Associate Solicitor on May 9. 
Complainant filed an opening statement of facts on May 21. The 
time for filing an answering statement was extended, and on July 
9 complainant filed a statement that the matter had been settled. 
Thereafter the record was sent to this office, where this order has 
been prepared. 

In view of the settlement between the parties, the complaint is 
dismissed, effective 10 days after this date. Copies hereof shall be 


served on the parties. 


(A. D. 1292) 


LuBET Propuce v. GorpON SCHARPING. PACA Doc. No, 4563. Decided July 19, 
1946. 
Failure to Return Deposit—Violation of Act 
Where complainant deposited $500 with respondent in connection with a 
contract for the purchase and sale of apples, and after completion of the 
contract respondent refused to return the deposit, such refusal consti- 
tutes a violation of the act and complainant is entitled to an award of 
reparation for the amount of the deposit, with interest. 


Jurisdiction of Secretary—Counterclaim Barred by Limitation Period 

The Secretary has no jurisdiction to consider a counterclaim based on trans- 
actions separate and distinct from the transaction pleaded in the com- 
plaint, where the cause of action upon which the counterclaim is based 
arose more than’ nine months prior to filing of the counterclaim. 


Messrs. Schlesinger & Schlesinger, of Pittsburgh, Pennsylvania, for complain- 
ant. Mr. Daniel W. Hanley, Jr., of Albion, New York, for respondent. 
Mr. James E. Horton, Examiner. 


Decision by Jack W. Bain, Acting Judicial Officer. 
ORDER—PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted by a com- 
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plaint filed with the Production and Marketing Administration on 
December 5, 1945, by Lubet Produce, Pittsburgh, Pennsylvania, the 
complainant, alleging that the respondent, Gordon Scharping, 
Waterport, New York, had failed to return a $500 deposit com- 
plainant had put up in connection with a purchase of apples. Re- 
spondent answered, admitting receipt of the deposit, but claiming 
that he had properly applied it on a debt complainant owed him for 
produce purchased in 1939 and 1940. As the amount involved did 
not exceed $500, no oral hearing was held, the evidence being sub- 
mitted in writing as authorized by section 6(c) of the act. On July 
12 the record was referred to this office, where this order has been 
prepared. 

There is no dispute of the facts deemed material. Complainant 
disputes respondent’s claim concerning the old debt, but for reasons 
stated in the Conclusions, this is immaterial here. 


FINDINGS OF FACT 


1. Complainant is Paul Lubet, an individual doing business as 
Lubet Produce at 1908 Smallman Street, Pittsburgh, Pennsylvania. 

2. Respondent is an individual whose address is Waterport, New 
York. At the time here involved he was not licensed under the act, 
but was subject to license. 

2. On December 8, 1944, complainant agreed to purchase from 
respondent apples for shipment from New York to Pennsylvania, 
and in connection with the agreement deposited $500 with respond- 
ent. The specific quantity of apples was not agreed upon, but com- 
plainant was to pay for loads of apples as received, the $500 to be 
accounted for at the close of the deal. 

4. Some loads of apples were received and paid for by complainant, 
but respondent has not repaid complainant any part of the amount 
deposited. 

5. Complainant filed an informal complaint herein on March 16, 
1945, within nine months after the accrual of his alleged cause of 
action. Respondent did not complain of complainant’s alleged failure 
to pay for purchases in 1939 and 1940 until 1945, more than nine 
months after the alleged purchases, 


CONCLUSIONS 


According to section 6(a) of the act, the jurisdiction of a claim 
for reparation under the act depends upon the filing of the claim 
within nine months after the cause of action accrues. Where re- 
spondent’s counterclaim rests upon a transaction different from that 
involved in the complainant’s claim, the counterclaim must be filed 
within the prescribed time after the transaction upon which it is 
based. Ricks Fertilizer Company v. M. Dunn & Company, 5 AD. 
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194 (1946). Consequently, respondent’s counterclaim, based upon 
alleged transactions which occurred some four years before it was 
filed, is not within our jurisdiction, and no findings were made con- 
cerning those transactions. Complainant made the deposit in con- 
nection with a 1944 purchase of apples, not as payment on any’ prior 
transactions. Under these circumstances respondent is not entitled 
to apply the deposit on the alleged old debt, and failure to pay it to 
complainant violated section 2 of the act, for which reparation should 
be awarded, and the facts should be published. 


SANCTION 

Within 30 days from the date of this order respondent shall pay 
complainant $500 as reparation, with interest thereon at five per cent 
per year from December 30, 1944, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties or their counsel of 
record, and except as to the date of payment of reparation and as to 
service, this order shall become effective 20 days after its date. 


(A. D. 1293) 


PIONEER Fruir Company v. S. & R. Propuce Company. PACA Doc. No. 4578. 
Decided July 19, 1946. 
Failure to Pay Purchase Price 


Where complainant sold and delivered to respondent a truckload of grape- 
fruit, and respondent’s check for the purchase price was dishonored by 
the bank on which drawn, it is held that complainant should be awarded 
reparation for the purchase price. 

Practice and Pleading—Effect of Failure to Answer 

Respondent’s failure to file an answer to the complaint. constitutes an admis- 

sion of the facts alleged in the complaint. 


Pioneer Fruit Co., of Phoenix, Arizona, complainant pro se. S. & R. Produce 
Co., of Los Angeles, California, respondent pro se. Mr. James E. Horton, 
Examiner. 


Decision by Jack W, Bain, Acting Judicial Officer. 


ORDER—PRELIMINARY STATEMENT 

On March 11, 1946, the complainant, Pioneer Fruit Company, 
Phoenix, Arizona, filed with the Production and Marketing Ad- 
ministration a complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), against the respondent, 
S. & R. Produce Company, Los Angeles, California, asking an award 
of reparation for grapefruit purchased from complainant by re- 
spondent. The complaint and a report of investigation were served 
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personally on one of the respondent partners on April 2, 1946. At 
respondent’s request, the time to answer was extended to May 6, but 
no answer has been filed. On May 8 the matter was referred to the 
Office of the Solicitor, and on July 15 the record was sent to this office, 
where this order has been prepared. 

As no answer was filed within the time allowed, the allegations 
of the complaint are deemed to have been admitted, and a default 
reparation award is authorized. 7 CFR, 1945 Supp., 47.8; Robinson 
v. Cleveland Celery Market, 3 A.D. 670, 912, Pike and Fischer, Ad- 
ministrative Law, 42b. 52-1. 


FINDINGS OF FACT 

I. Complainant is a partnership consisting of John S. Narakas 
and Roy B. Skaggs, whose address is Phoenix, Arizona. 

2. Respondent is a partnership consisting of Bill Rotsios, Golden 
C. Christian, and Christopher T. Saris, whose address is Los Angeles, 
California, and is licensed under the act. 

3. On January 29, 1946, complainant sold to respondent a truck- 
load of grapefruit, consisting of 234 boxes, at $1.90 per box, for a 
total of $444.60, f.o.b. shipping point, for shipment from Arizona to 
California. 

4. Respondent accepted and received the grapefruit at shipping 
point and gave complainant its check for $444.60, but the check was 
returned unpaid by the bank upon which it was drawn, and respond- 
ent has not paid complainant for the grapefruit. 

5. The complaint herein was filed on March 11, 1946, within nine 
months after the alleged cause of action accrued. 



























CONCLUSIONS 

Respondent’s failure to pay for the grapefruit purchased violated 
section 2 of the act, for which complainant should be awarded repar- 
ation, and the facts should be published. 










SANCTION 
Within 30 days from the date of this order, respondent. shall pay 
complainant, as reparation, $444.60, with interest thereon at five per 
cent per year from January 29, 1946, until paid. 
This order shall be published and served on the parties, and except 
as to service and the date of payment of reparation, shall become ef- 
fective 20 days after its date. 
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(A.D. 1294) 


Hutwert Frurr Co. v. CHEROKEE MARKETING Co. PACA Doc. No. 4588. Decided 
July 23, 1946. 


Failure of Commission Merchant to Account According to Guaranteed 
Sale Price—Failure to Answer 


Where complainant alleged that he shipped apples to respondent to sell tor 
complainants account, and that respondent guaranteed that sale would 
be made at not less than $1.25 per bushel, but failed and neglected to 
account to complainant on the basis of such minimum sale price, and 
also failed to answer the complaint, it is held that respondent's failure 
to account entitles complainant to an award of reparation calculated 
on the guaranteed sale price less a commission charge. 


Hilgert Fruit Co.. of St. Joseph, Missouri, complainant pro se. Cherokee 
Marketing Co., of Dallas, Texas, respondent pro se. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


In a formal complaint filed by the Hilgert Fruit Co, November 
20, 1945 and amended February 28, 1946. against the Cherokee 
Marketing Co., under the Perishable Agricultural Commodities Act, 
1930 (U.S.C. 1940 ed. 499a et seq.). it is alleged that respondent 
failed to account and pay to complainant the net proceeds of an in- 
terstate shipment of apples. Complainant asks for reparation in 


~ 


the amount of $173.25. 

A copy of the report of investigation was served on complainant 
by registered mail on April 8, 1946, and a copy of the formal com- 
plaint was served on respondent in like manner on April 9, 1946. 
Respondent was notified in the service letter which accompanied 
ihe complaint that failure to answer the complaint within 20 days 
after the receipt of such notice would constitute a waiver of hearing 
and be deemed an admission of the truth of the allegations of the 
complaint, in accordance with section 47.8 (c) of the rules of prac- 
tice. Respondent has not answered the complaint within the time 
stated or at all, and the proceeding is disposed of on the basis of 


such default. 


FINDINGS OF FACT 

1, Complainant is an individual, John G. Hilgert, doing business 
as Hilgert Fruit Co., at 228 Edmund Street, Saint Joseph, Missouri. 

2. Respondent is a partnership consisting of Joe L, Gaulden and 
James Charles Gaulden, doing business as Cherokee Marketing Co., 
at 2123 Cadiz Street, Dallas, Texas. For a year prior to January 
18, 1946, respondent was licensed under the act. Its license termi- 
nated on that date. 

3. On or about April 4, 1945, complainant shipped to respondent 
at Dallas, Texas, from Saint Joseph, Missouri, 154 bushels of apples, 
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in accordance with an oral agreement that respondent would sell the 
apples for complainant’s account. Respondent contracted and guar- 
anteed that such sale would be made at not less than $1.25 per bushel. 
Respondent accepted and sold the apples but thereafter failed and 
neglected to account and to pay complainant the stipulated minimum 
sale price, less a commission of 10 per cent, or any part of the pro- 
ceeds of sale. 

4. There is due and owing complainant from respondent as net 
proceeds from the sale by respondent of the 154 bushels of apples 
the sum of $192.50, less $19.25, respondent’s agreed commission, or 
net proceeds of $173.25. 

5, Formal complaint was filed within nine months after the ac- 
crual of the cause of action alleged therein. 


CONCLUSIONS 
The respondent’s failure and neglect to account and pay to com- 
plainant the proceeds of sale based on the agreed minimum sale price 
of $1.25 per bushel, was, and is, in violation of section 2 of the act. 
Reparation should be awarded to complainant in the amount of 
$173.25, with interest, and the facts should be published. 


ORDER 
Within 380 days from the date of this decision, respondent shall 


pay to complainant, as reparation, $173.25, with interest thereon at 
> per cent per annum from April 10, 1945, until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and 
to service on the parties, this order shall become effective 20 days 
after its date. 
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SHAWANGUNK COOPERATIVE Darrigs, INc. v. Jones et al., 153 F. 2d 700.* De- 
cided February 11, 1946. 


CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
CIVIL ACTION No. 181 
Order No. 27—Accounting by Handler for Milk Received from Producers 


A cooperative milk handler which received milk for a corporate milk handler 
is a handler within milk Order No. 27 (New York), and is required to 
make contributions with respect to such milk to the producer-settlement 
fund, notwithstanding that the cooperative was not the owner of the 
milk but only a gratuitous bailee of the milk which it received from the 


owner and bailor. 

[701]+ Appeal from the District Court of the United States for the 
Southern District of New York. 

Action by Shawangunk Cooperative Dairies, Inc., against Marvin 
Jones, as War Food Administrator, and Claude R. Wickard, as 
Secretary of Agriculture, to review a ruling by the Administrator 
denying a petition for a refund of a sum paid under protest and al- 
leged to have been illegally assessed. From a judgment setting aside 
the ruling and remanding the matter to the Administrator, D. C., 59 
F.Supp. 848, defendants appeal. 

Reversed, for dismissal. 

Samuel Rudykoff, Asst. U. S. Atty., of New York City (John F. 
A. McGohey, U. S. Atty., of New York City, on the brief), for de- 
fendants-appellants. 

Edward L. Cole, of New York City, for plaintiff-appellee. 

Before Swan, Cuase and Cxiarxk, Circuit Judges. 

CiarK, Circuit Judge. 

This case presents for review the questions (1) whether the plain- 
tiff was properly ruled a “handler,” within the meaning of § 
927.1(f) of Order No. 27 governing the marketing of milk in the 
New York Metropolitan Marketing Area, as to certain milk which 
it was receiving gratuitously at its plant for a handler whose plant 
had been closed, and, if so, (2) whether the Order so interpreted was 
authorized by the statute upon which it was based, the Agricultural 
Marketing Agreement Act of 1937, § 8c, 7 U.S.C.A. § 608c. The 
Market Administrator required payment from plaintiff for the milk 
in question in the amount of $1,940.33 as its obligation to the funds 
for producer settlement and for administration under the Order. 
Plaintiff paid the assessment under protest and then petitioned for 
a review of the ruling by the War Food Administrator, to whom 
the authority vested by the Act in the Secrtary of Agriculture had 


*Reversing same case in 59 F. Supp. 848, 6 A.D. 124, and sustaining Secretary’s ruling in 


3 A.D. 852. 
**Reference to each point involved in this case will be found in Index-Digest in this issue 
Agriculture Decisions.—Ed. 
fItalic figures in brackets refer to first word beginning a page in 153 F. 2d 700.—Ed. 
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been transferred by Executive Order No. 9322, March 22, as amended 
50 U.S.C.A. Appendix § 601 note, pursuant to the First and Second 
War Powers Act of 1941, 50 U.S.C.A. Appendix § 601 et seq. and 
1942, 50 U.S.C.A. Appendix § 631 et seq. After due hearing the Ad- 
ministrator denied the petition, making findings of fact and conelu- 
sions of law. In re Shawangunk Cooperative Dairies, Inc., Agric. 
Dec., No. 850. Plaintiff then brought this action for review as au- 
thorized by § 8c (15) of the Act, accepting the findings, but not 
the conclusions, of the Food Administrator. The District Court 
found the ruling invalid and set it aside, remanding the proceedings 
to the Administrator with an opinion interpreting Order No. 27 
as applicable only to “a proprietory handler which had acquired 
the milk from a producer for marketing,” and not to “a mere gratui- 
tous temporary bailee.” D.C., 59 F.Supp. 848, 852. From this de- 
cision the War Food Administrator and the Secretary of Agricul- 
ture appeal. 

The facts are somewhat unusual. Until approximately May 8, 1941, 
Meadow Valley Farms, Inc., a corporate handler, was operating an 
approved plant at New Paltz, New York, about fourteen miles from 
the plaintiff’s plant at Kyserike, New York. At that time Meadow 
Valley ceased to operate its plant; but, in order that the approxi- 
mately fifty producers who had formerly delivered their milk to it 
might maintain an entrance to the marketing area, it arranged for 
delivery of their milk to the plant of plaintiff, a co-operative associa- 
tion of producers of milk and a handler under the Act and Order. 
The milk was deposited at a platform in New Paltz, whence Meadow 
Valley provided transportation to Kyserike. Plaintiff then sent the 
milk.out for pasteurization to its own contractee and, on completion 
of the process, returned it to [702]+ Meadow Valley. The arrangement 
having been represented to the War Food Administrator as purely 
temporary, he accepted Meadow Valley’s reports on the milk through 
August, 1941. It then became evident that Meadow Valley would not 
establish a plant at New Paltz, and therefore the Administrator 
made the assessments here in dispute against plaintiff for the months 
of September through December, 1941. 

The New York Milk Marketing Order has been often considered 
in the cases. Among these, l/nited States v. Rock Royal Co-op., 307 
U. S. 583, 59 S.Ct. 993, 838 L. Ed. 1446; Queensboro Farm Products v. 
Wickard, 2 Cir., 187 F.2d 969; and Waddington Milk Co. v. Wickard, 
2 Cir., 140 F. 2d 97, in particular consider the purpose and method of 
operation of the Order.'! Thus in the Waddington case, after point- 
~ 48ee, in addition to cases cited below, New York State Guernsey Breeders’ Coop. v. Wickard, 
2 Cir, 141 F. 2d 805, 153 A.L.R. 1166, certiorari denied 323 U.S. 725, 65 S. Ct. 58; United 
States v. Adler’s Creamery, 2 Cir., 107 F. 2d 987, id., 2 Cir., 110 F. 2d 482, certiorari denied 
Adler's Creamery v. United States, 311 U.S. 657, 61 S. Ct. 12, 85 L. Ed. 421; and the cases 


involving the Boston Milk Marketing Order, Stark v. Wickard, 321 U.S. 288, 64 S. Ct. 559, 
aie and H. P. Hood & Sons v. United States, 307 U. S. 588, 59 S. Ct. 1019, 83 
.Ed. 1478. 
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ing out the conditions of milk production and distribution and the 
purpose of the Act to procure a greater share of the return for the 
farmer-producer, we turned to the method utilized in the Order of 
determining the classification and pricing of the milk. We said: 
“Given the conditions and the purpose, there appears to be nothing 
unreasonable in selecting as the controlling point for determination 
of the form in which milk is to be classified for the fixing of whole- 
sale prices the time when it leaves the initial receiving plant of the 
distributor.” And we added: “The order is complicated and detailed ; 
certainly it appears more likely to achieve fairness in the greater 
number of cases than any we can think of or suggest. We are clear 
that it results in no unfair discrimination among handlers here. In- 
deed to an unusual degree, considering the complications of the in- 
dustry, equality of opportunity to operate and of operation is pre- 
served by it.” 140 F.2d at pages 101, 102. Hence there, as in the 
Queensboro case, we upheld the Order classifying the milk in ac- 
cordance with the form in which it is held at, or moved from, the 
handler’s plant. And our decision in Vew England Dairies v. Wick- 
ard, 2 Cir., 144 F.2d 460, recognized and supported this view as to 
milk in bulk neither received by a handler nor destined for the regu- 
lated milk market. 

[1] This concept of the handler at the initial receiving plant as the 
unit about which the entire administrative regulation revolves is 
carried out definitely in the Order itself. Thus “handler” is defined 

“any person who engages in the handling of milk, or cream, or 
milk products therefrom, which milk was received at a plant ap- 
proved by any health authority for the receiving of milk to be sold 
in the marketing area, which handling is in the current of interstate 
commerce or directly burdens, obstructs, or affects interstate com- 
merce.” 7 CFR, Cum. Supp., § 927.1 (f).2 And a “producer” is de- 
fined as “any person who produces milk which is delivered to a hand- 
ler at a plant which is approved by any health authority for the re- 
ceiving of milk to be sold in the marketing area.” 7 CFR, Cum. 
Supp., § 927.1(e). Later provisions, e.g., §§ 927.3—927.8, carry out 
the system described in the Rock Royal case, 307 U.S. 533, 551-555, 
562-568, 571, 572, 578-581, 59 S.Ct. 993, 88 L.Ed. 1446. The general 
purpose is to provide for uniform prices, subject to transportation 
and location differentials, to the milk producers for the fluid milk 
they sell, while the handlers make final settlement on the basis of the 
utilization they make of it, depending on variation in the butterfat 
content or other factors affecting the use of milk. This equalization 





2A second sentence includes a co-operative association of producers ‘‘with respect to any 


milk received from producers” at an approved plant or milk delivered for it by producers 
to any other — for its account and for which it received payment. The fact that it was 
thus necessary provide specially for a co-operative which received payment for milk 
actually handled =A aker re-enforces the necessity for handling at an approved plant before 
other handlers may be recognized as such under the Order. 
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is worked out through a producer-settlement fund, to which the 
handler makes payment, or from which he is paid each month, as his 
payments to producers at the uniform price determined by the Market 
Administrator may have left a debit or credit balance on the amounts 
accredited to him for his milk when duly classified in the manner 
stated above. 

[703|+ To carry out the scheme the handler is required to make 
definite reports to the Market Administrator by the 10th of each 
month as to the milk received from producers, or from other 
handlers, together with his utilization thereof,? and an estimate of his 
obligation to the producer-settlement fund, based on the minimum 
class prices provided for in the Order. On the basis of the reports of 
the handlers, the Administrator sets his uniform price to producers 
for the month and notifies the handlers of their pool obligations 
which are to be settled by payment to or from them, as the case re- 
quires, by the 18th, with payment to the producers by the 25th. Other 
provisions include requirements of payment of the administration 
expenses by the handler and payment to the producer of any ad- 
justments required by the Administrator on examining the reports 
submitted. 

Thus it is clear that the Secretary of Agriculture, in promulgating 
the Order, has devised as simple and effective a scheme of controlling 
and auditing the marketing operations as the general purpose of the 
Act and the difficulties of milk marketing permit. A receiving plant 
approved by the proper health authorities is a quite definite thing, 
and milk taken in at it is subject to at least some administrative check 
and control. Further, it is clear that if the system is caused to break 
down in any of its links—if some milk is to be accounted for other 
than through this device of the handler’s plant— the Secretary’s plan 
is, to that extent, frustrated; and any substantial variation will 
make the plan unworkable as a whole. Then would arise indeed a 
difficult problem as to what could or should be substituted in its 
place. The decision below makes a definite, even if small, lacuna in 
the operation of the Order. Since Meadow Valley’s plant is closed, 
it cannot be held as a handler under the Order. Cf. Vogt’s Dairies v. 
Wickard, D.C.S.D.N.Y., 45 F.Supp. 94. If plaintiff is not the 
handler, the milk here must stand unregulated, with serious conse- 
quences to the producers who are dependent upon the operation of the 
Order for payments at uniform prices with other producers. And a 
revamping of the Order to include Meadow Valley as a handler 
would entail difficulties beyond the not inconsiderable ones of ad- 
justment of the many conflicting interests affected by any amend- 





When classification is made at a second plant—as is permitted in certain circumstances, 
discussed in the Queensboro case, supra—there must be included a statement of classification 
from the second handler. 














5 A.D. 580 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


ment. For it would require some new test different from the simple 
one of receipt at an approved plant, perhaps some idea of legal title 
or temporary legal ownership, involving almost insuperable prob- 
lems for the Market Administrator in administering the Order. 
These seem technical legal questions quite extraneous to the central 
scheme of measuring the flow of milk from producer to New York 
City consumer for the purpose of requiring a greater return from the 
middleman to the producer. Compare Elm Spring Farm vy. United 
States, 1 Cir., 127 F.2d 920, and United States v. Corinth Creamery, 
D.C. Vt. 21 F. Supp. 265, cutting through various manipulations of 
title to hold the distributors in question to be handlers under the Act. 


[2} On the other hand, there seems little difficulty, either of legal 
rationalization or of practical operation, in holding the plaintiff a 
handler within the definition of the Order. It receives the milk at 
an approved plant, and is thus easily subject to administrative super- 
vision. True, it must ascertain (from Meadow Valley or directly 
from the producers) who the producers are and what each has deliv- 
ered, in order to report to the Administrator; but this is not more 
difficult or more extensive than the reporting otherwise required of 
it under § 927.5. It contends that it cannot be held a handler, since 
it was not the owner, but only a bailee. But there is no requirement 
in the Order of legal ownership, and the Rock Royal case definitely 
upheld the application of the Order to an agent. The court below 
stressed that plaintiff was a gratuitous bailee, but again the opera- 
tion of the Order is nowhere conditioned upon the payment of con- 
sideration. Nor should the Administrator be required to determine 
such extrinsic problems before he can apply the regulation to a han- 
dler ostensibly receiving milk at his plant. 


Finally much stress was made below and here upon the necessity 
of some direct relation between producer and handler, such as a direct 
purchase by an individual handler from an individual producer. 
This is not stated in this explicit form in the Order; and the general 
organization of the Order, substituting payments at a uniform price, 
worked out through the machinery of an equalization pool built up 
from contri [704]{ butions from all handlers, for the old personal 
relation of farmer and milkman, the continued use of the passive 
voice suggesting the general flow of milk to the market, rather than 
individualized bargaining,‘ and the provisions for purchasing and 
for reporting milk received from others than producers, §§ 927.4, 
927.5(1)—all suggest objections to so restricted an interpretation. 
But even if required, it is certainly obvious that a producer may act 
through an agent, and need not personally move his milk up to the 
plant. And here Meadow Valley does not, as of old, merely buy 


‘Compare § 927.1(e), quoted above—“‘who produces milk which is delivered,” etc. 
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milk from the farmer to dispose of it at will; it must definitely put 
the milk into the stream of regulation so that the necessary compu- 
tations and adjustments are made which guarantee to each producer 
the uniform price received by all other producers. Under this scheme, 
getting the milk into the classification scheme is more important 
than the person of the handler. Hence Meadow Valley is to be 
regarded as the producer’s agent to deliver the milk to a handler 
who is subject to the regulations of the Order. 

[3] Nor do we think that the Order as thus construed goes be- 
yond the terms of the governing statute. Plaintiff points out that 
the statute, unlike the regulation, in prescribing the terms of milk 
orders, uses the words “purchased from producers” and “purchased 
by handlers.” 7 U.S.C.A. § 608¢ (5) (A,C.D.E). But since the Rock 
Royal case, supra, determined that the word “purchased” was not 
to be literally construed, but was to read as the equivalent of the 
alternative statutory phrase “acquired for marketing,” and since the 
“acquired” of the statute can mean no more than the “received” of 
the regulation, plaintiff’s contention is reduced to its claim that it 
did not acquire the milk for marketing. With this. however, we 
cannot agree, for, since no milk can enter the New York market 
without prior reception at an approved plant. plaintiff’s acts here 
were indispensable to the total routing of the milk from the farms 
of the producers to its destination in New York City. 

In view of this interpretation of the Act. the objections made to 
the regulation and repeated here as pointing also to statutory re- 
quirements—the necessity of a legal title. of a proprietory interest 
as distinguished from that of a gratuitous bailee. and of a more per- 
sonal relation between individual handler and producer—all fall as 
irrelevant. We think the Order was properly construed by the War 
Food Administrator and, as construed, is legal. If there were need, 
reference might also be made to the settled construction of the ad- 
ministrative agency itself. Roland Electrical Co. v. Walling, 66 S.Ct. 
413; Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161. 

Judgment reversed for dismissal of the action. 
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No. 


REABGUMENT 
Order dismissing petition for 


» 


RECONSIDERATION 
Order Dismissing Petition for 
Since there is nothing in the petition for reargument and 
reconsideration which has not been considered in the 
issuance of the decision and order of March 8, 1946, the 
petition is dismissed 


COMMODITY EXCHANGE ACT 
MOTION FOR CORRECTION 
Finding of Fact in Prior Order 
Respondent’s motion for the correction of finding of fact 
numbered (5) appearing in the order of April 11, 1946 
granted so that the said finding of fact is to read as 
stated herein 


PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 
Failure to Appear and Submit Proof 


Where complainant asked damages from respondent for 
delaying to load cattle purchased by complainant at 
respondent’s stockyard but complainant did not appear 
at the hearing and: has failed to submit any proof of its 
claim, the complaint is dismissed 


IMPOUNDING OF FUNDS 
Supplemental Order 
All impounding of funds in connection with this proceeding 
ordered to be discontinued, the funds impounded or- 
dered to be distributed to the persons entitled to them, 
and respondent is allowed six months, instead of 60 days 
mentioned in the stipulation between complainant and 
respondent, to distribute the funds. Respondent is also 
allowed to close out the special bank account in which 
the impounded funds are deposited at the end of a year, 
respondent to take any funds not distributed because the 
persons entitled to them cannot be located, without preju- 
dice to the rights of such persons to payment by re- 
spondent thereafter ‘ bg 1280 8534 


RATES AND CHARGES 
Increase in Yardage Rates 
Where respondent requested an increase in yardage rates 
due to wage increases and operating costs, and no ob- 
jection from users of the yards was received, and the 
Production and Marketing Administration recommended 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
Rates AND CHARGES—Continued 
Increase in Yardage Rates—Continued 

such increase, an increase in yardage rates is granted on 
condition that respondent agrees to furnish quarterly 
reports showing revenues and expenses and volume of 

livestock receipts 


Where respondent requested an increase in yardage rates 
due to wage increases, operating costs, and a decline in 
livestock receipts, and no objection from users of the 
yards was received and the Production and Marketing 
Administration recommended such increase, an increase 
in yardage rates is granted on condition that respondent 
agrees to furnish quarterly reports showing revenues 
and expenses and volume of livestock receipts__-_--~- 


New Temporary Rates Prescribed 
General increase in present rates and charges prescribed 
for a period of one year subject to provision that: (1) 
charges thus prescribed against dealers be suspended un- 
til protests of such dealers are disposed of; (2) re- 
spondent agrees to furnish quarterly reports and that 
the prescribed rates and charges may be reduced without 
hearing if above reports disclose that a rate reduction 
is warranted Suances AR 
Order Amending Supplemental Order 
Supplemental order of July 3, 1946 is hereby amended with 
respect to rate increases listed herein  _...-..-._--__- 1281 


Prescription of Additional Service Charges 
Respondent is given permission to file amendment to its 
tariff providing for additional service charges for driv- 
ing livestock to railroad chutes for outbound shipment__ 1278 


SUPPLEMENTAL ORDER 
Prescription of additional service charges 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CONTRACTS 


New agreement —--- 1283 


DELAY IN DELIVERY 
Right of rejection ------ 


DISMISSAL 
Failure to Sustain Allegations of Complaint 
Where complainant alleged the sale of three carloads of 
onions to respondent at a price f.o.b. California, rolling 
acceptance final, and sought damages for respondent’s 
refusal to accept, but offered no evidence at the hearing 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
DisMissaL—Continued 4D. 
Failure to Sustain Allegations of Complaint—Continued 
in support of the complaint, it is held: (1) complainant 
had the burden of proof to establish the terms and con- 
ditions of the contract, complainant’s compliance there- 
with, respondent’s breach thereof, and the amount of 
damages sustained; and (2) because the contract was not 
sufficiently established, the complaint should be dismissed. 1289 


Page 


Failure to Sustain Burden of Proof 

-Where complainant under joint account agreement shipped 
certain peaches to respondent for selling, but in addition 
complainant sent three truckloads of peaches and crab- 
apples which respondent had not ordered, it is held 
that complainant failed to sustain the burden of proving 
that respondent agreed, by implication, to sell and ac- 
count for the three truckloads 6f produce on a joint 
account basis 


Payment in Full as Per Agreement 
Where a carload of seed potatoes was not acceptable as such 
to the buyer because of delayed delivery and sprouted 
condition of the potatoes, but the buyer agreed to ac- 
cept the shipment, recondition the potatoes and dispose 
of them as best he could, and the seller agreed to pro- 
tect the buyer as to expenses and shrinkage, it is held that 
the buyer is not liable for the agreed price under the orig- 
inal contract, that the new agreement contemplated that 
the buyer would dispose of the potatoes for the account 
of the seller, and that since full payment has been made 
to the seller under the new agreement, the buyer is not 
indebted to the seller in any amount, and the complaint 
mR UO COI sg oh ee ei nn a ee 


Petition for Reconsideration 
Where complainant sold oranges to respondent on a price 
arrival basis and was awarded damages for their reason- 
able market value, but petitioned for reconsideration and 
contended that a larger amount should have been 
awarded, and no reason appeared why the award should 
have been for a greater amount, the petition is dis- 


Settlement Between Parties 
Complaint for reparation dismissed on notification by com- 
plainant that its claim against respondent had been 
settled 1290 
Where a letter from complainant stated that the case had 
been settled, the complaint is dismissed _.-....--....--. 1291 
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EVIDENCE i: tee 
Facts showing— 
potatoes rejected were those purchased 550 
Failure of complainant to sustain burden of proof 539 
Insufficiency of proof to support allegations of complaint 568 


INSPECTION 
Effect of, by purchaser’s agent 
Lack of implied warranty after 


JoInT ACCOUNT 
Failure of complainant to sustain burden of proof as to sale on_ 1282 


JURISDICTION OF SECRETARY 
Counterclaim Barred by Limitation Period 
The Secretary has no jurisdiction to consider a counterclaim 
based on transactions separate and distinct from the 
transaction pleaded in the complaint, where the cause of 
action upon which the counterclaim is based arose more 
than nine months prior to filing of the counterclaim_. 1292 


PARTIES 
Proper Party to Assert Claim Against Railroad 

Under a “rolling acceptance final” sale of cantaloups by com- 
plainant to respondent who rejected the cantaloups, 
where complainant subsequently filed and collected a 
claim against the railroad for negligence in handling, 
crediting the account of the respondent with the net pro- 
ceeds, and respondent claimed in effect that in making 
and collecting the claim against the railroad complain- 
ant was precluded from proceeding against the respondent 
for the balance of the purchase price, it is held that re- 
spondent could not logically contend that it was damaged 
by complainant’s settlement of the claim against the rail- 
road, particularly since respondent evinced no interest 
in the transaction after rejecting the shipment and there 
was nothing in respondent's attitude or actions which 
would indicate that it récognized any obligation in the 
matter or had any intention of filing a claim against 
(he: 2aiiveed?. ...1.<....--.. j 


PRACTICE AND PLEADING 
Effect of Failure to Answer 
Respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint 1293 


Failure to File Answer 
Failure of respondent to file an anSwer permits the issues to 
be decided on allegations of the complaint, the exhibits 
attached thereto, and the report of Investigation made 
by the Department of Agriculture 
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RECONSIDEBATION 

Dismissal of petition for 565 

REJECTION 

Right of, Because of Delay in Delivery 
Where complainant sold to respondent a carload of seed 

potatoes at a delivered price, shipment to be made in 
January, 1945, and the potatoes were not delivered until 
March 19th, after the planting season for potatoes was 
past, and were in a sprouted condition, respondent had 
a legal right to reject the potatoes since a proper delivery 
was not made under the contract 


REPARATION 
Breach of Implied Warranty of Suitable Shipping Condition 

Where respondent sold a carload of watermelons as “Near 
Usone” at a price f.o.b. shipping point and on arrival at 
destination, Federal inspection disclosed a high percent- 
age of the melons were unfit for human consumption be- 
cause of decay resulting from stem end rot, it is held 
that the implied warranty of suitable shipping condition 
which is a part of such a contract was breached by the 
seller, and the buyer who accepted and paid for the 
watermelons is entitled to recover damages in the amount 
of his actual loss by way of reparation 


Failure to Account 
Where complainant alleged that he shipped apples to re- 
spondent to sell for complainant’s account, and that re- 
spondent guaranteed that sale would be made at not 
less than $1.25 per bushel, but failed and neglected to 
account to complainant on the basis of such minimum 
sale price, and also failed to answer the complaint, it 
is held that respondent’s failure to account entitles 
complainant to an award of reparation calculated on 
the guaranteed sale price less a commission charge_- 


Failure to Pay Purchase Price 
Respondent’s acceptance of onions delivered to it, and its 
failure to make full payment promptly in accordance with 
the contract of purchase and sale entitles complainant 
to an award of reparation for the full amount of the 
purchase price 


Where complainant sold and delivered to respondent a 
truckload of grapefruit, and respondent’s check for the 
purchase price was dishonored by the bank on which 
drawn, it is held that complainant should be awarded 
reparation for the purchase price . 
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Reparation—Continued - Sees 


Failure to Return Deposit 

Where complainant deposited $500 with respondent in con- 
nection with a contract for the purchase and sale of 
apples, and after completion of the contract respondent 
refused to return the deposit, such refusal constitutes a 
violation of the act and complainant is entitled to an 
award of reparation for the amount of the deposit, 
with interest 


Unlawful Rejection 

Where complainant sold to respondent a carload of cante 
loups which graded U. S. No. 1 at the time and place of 
shipment, and respondent rejected the cantaloups because 
of Cladosporium Rot disclosed by inspection at desti- 
nation claiming that the cantaloups were not, in fact, 
U. S. No. 1 at shipping point, it is held that since the 
sale to respondent was on a “rolling acceptance final” 
basis, respondent had no right of rejection and by re- 
jecting that shipment waived any right to claim damages 
from the seller for breach of contract, and therefore, com- 
plainant is entitled to an award of reparation in amount 
of damages sustained by it 


Where respondent inspected and agreed to buy 900 bags of 
potatoes, then in storage, at a price f.o.b. storage point, 
made part payment and directed that 450 bags be shipped 
immediately and 450 bags be held in storage until ordered 
shipped, and on arrival at designated destination of the 
450 bags, respondent rejected them, it is held that: (1) 
respondent had inspected or had the opportunity to in- 
spect the potatoes while they were in storage and prior 
to shipment; (2) the potatoes rejected were a part of 
those purchased; (3) the evidence justified the inference 
that the potatoes purchased were of inferior quality and 
condition and that the buyer, therefore, assumed the risk 
that they would “hold up” until disposed of, and there- 
fore, complainant is entitled to an award of reparation 
in amount of damages sustained by it 


REPARATION FOR— 


Breach of implied warranty —- 
Failure to account —_- ce 
Failure to pay— 

purchase price 
Failure to return deposit 
Rejection of shipment 
Unlawful rejection of shipment 
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ROLLING ACCEPTANCE FINAL 
Unlawful rejection 557 


SALES 
Assumption of risk by buyer 550 


SUITABLE SHIPPING CONDITION 
Breach of implied warranty of 


UNDISPUTED CLAIM 
Withholding of Proceeds 
Where there was no dispute as to the amount owed on a 
purchase and sale transaction respondent was not entitled 
to withhold proceeds on such transaction to satisfy 
his claim on another purchase and sale transaction con- 
cerning which there was a dispute 


UNLAWFUL REJECTION 
Rolling acceptance final 


VIOLATION OF ACT 
Failure to account 
Failure to deliver in accordance with contract 
Failure to pay— 
purchase price 
Failure to return deposit 


WARRANTIES 
Breach of implied warranty of suitable shipping condition____ 1287 
Lack of Implied Warranty of Quality After Inspection 
Where buyer inspected or had the opportunity to inspect po- 

tatoes while in storage and seller did not expressly war- 
rant the potatoes, held, that since the purchaser exer- 
cised his own skill and judgment by inspection, no war- 
ranty of quality was implied 


Withholding of Proceeds 
Unauthorized where there was no dispute as to amount 
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ACQUIRED BY MARKETING 
Meaning of term, 153 F. ed 700 


OrpdER No. 27 (NEw YorK) 
Accounting by Handler for Milk Received from Producers 

A cooperative milk handler which received milk for a corporate 
milk handler is a handler within milk Order No. 27 (New 
York), and is required to make contributions with respect to 
such milk to the producer-settlement fund, notwithstanding 
that the cooperative was not the owner of the milk but only 
a gratuitous bailee of the milk which it received from the 
owner and bailer, 153 F. ed 700 


Purpose of, 153 F. ed 700 





